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In all government there is a perpetual intestine struggle,
open or secret, between Authority and Liberty, and
neither of them can ever absolutely prevail in the
contest. A great sacrifice of liberty must necessarily be
made in every government; yet even the authority
which confines liberty can never, and perhaps ought
never, in any constitution to become quite entire and
uncontrollable . . . It must be owned that liberty is the
perfection of civil society, but still authority must be
acknowledged essential to its very existence.

—DAVID HUME
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Introduction

Numerous theories have been advanced to explain the nature of government
by suggesting how it might have arisen out of a “state of nature” in which
there was no social organization beyond that of the family. Such hypothetical
scenarios have played an important role in Western political thought ever
since Thomas Hobbes and John Locke employed them to demonstrate that
the authority of the state rests upon a “‘social contract’’—that is, an agreement
among the people to form a political entity and endow it with the exclusive
authority to exercise coercive power. Hobbes and Locke constructed their
theories not as purely abstract speculations, but in order to provide guidance
for their fellow Englishmen during the great political upheavals of their time.
They drew very different implications from their theories, but their funda-
mental conception of the state was the same: political authority derives from
the people who are governed by it, and the state is a utilitarian social artifact,
created by the people to enable them to enjoy the benefits of a peaceful and
orderly civil society. This conception of the state originated long before the
seventeenth century, but its expressions by Locke and Hobbes constituted a
large step in the development of modern political theory.!

As a historical phenomenon, the origin of the state as distinct from locally
confined tribal organizations has been traced by archaeologists to the valleys
of the Nile, Tigris-Euphrates, and Indus rivers, where opportunities existed
for greatly increasing the yield of agriculture by large-scale irrigation projects
that could only be constructed and managed by a comprehensive coercive

1. The utilitarian conception of the state can be found at least as early as Greek and
Roman antiquity. Historians have discovered expressions of the idea that the state is
founded upon a contract as far back as Thucydides (Ostwald, 1986, 111; on the history of
contract theory, see Gough, 1957; Lessnoft, 1986 and 1990). The most common form of
the theory conceives of a contract between the people and the state, but the Hobbesian-
Lockean notion of a contract among the people themselves also has carlier antecedents,
and has recently been revived as a modus for establishing the limits of legitimate state
authority (see Rawls, 1971; Nozick, 1974; Buchanan, 1975).
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2 ‘ Controlling the State

authority (Daniel, 1968; Service, 1975). From the standpoint of political
theory, the most important work of this genre is Karl Wittfogel’s Oriental
Despotism (1957), which traces the origin of the ‘““managerial state” (as well
as urbanization, social stratification, and the invention of writing and nu-
merical record keeping) to the innovation of “‘hydraulic agriculture.” Witt-
fogel regards all early states as highly concentrated centers of despotic power,
in contrast to smaller political organizations in which something like a dem-
ocratic system of governance may have obtained. Wittfogel describes ““The
Terror of Hydraulic Government” (1957, 140f.) in graphic terms, pointing
out that it springs not from economic necessity but from “the corrupting
influence of power whenever circumstances permit.”” In the West, a better
mode of political organization has come into existence, not because occiden-
tals are different from orientals, but due to developments such as feudalism
and capitalism, which split the monolith of power and led to the creation of
a pluralistic polity with numerous competing and mutually controlling insti-
tutions (78, 100, 140f.).

The thesis that power corrupts its possessor may be as good a “‘law”” as any
that we have in political science, but the emergence of states in which political
power was significantly distributed among competing institutions antedates
feudalism and capitalism in Europe. The need to control the exercise of state
power, and the notion that it can be done by institutional design, is evident
in the political systems of Periclean Athens and republican Rome. The idea
of a “constitutional” political order has a provenance as old as Western po-
litical thought. Its modern revival attended the emergence of nation-states in
western Europe in the fifteenth century, a development that was not driven
by economic imperatives as much as by the fact that large polities are superior
to smaller ones in the conduct of warfare.

Even after the nation-state came into existence, its domain of operation
was for a long period largely directed at the furtherance of dynastic aims by
diplomacy, marriage, and warfare. Until the end of the eighteenth century
(at least), most of the common people were engaged in agriculture and do-
mestic crafts, and only encountered the power of the state if they had the
misfortune to be where armies marched. They lived out their lives impervious
to the shifts and changes of state policy. They identified themselves as mem-
bers of local communities, and the institution that most influenced their daily
lives was the church. Today, “citizenship” is defined in terms of the nation,
and nationalism is the dominant political sentiment of our time. Local and
regional organs of government continue to exist, and religious institutions
continue to be regarded as centers of moral authority, but the hegemonic
dominion of the nation-state is uncontested.

Until the middle of the twentieth century, the domain of government re-
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Introduction 3

mained small. Prior to World War II, less than 10 percent of U.S. national
income was taken in taxation by all levels of government. Today, it is 35
percent, a proportion that is low in comparison to most other industrialized
countries. Moreover, such figures understate the degree to which modern
states exercise their coercive authority. In addition to taxing and spending,
the modern state imposes a vast array of regulations whose impact is not
reflected in its fiscal accounts. Such regulations range from the provisions of
criminal law to the requirement (in Norway) that parents seeking to register
the birth of a child choose a name from an official list. Nevertheless, there is
little evidence that the people of the United States, Norway, Great Britain,
and other modern states feel themselves oppressed by tyrannous government.
There may be a widespread view that, in general terms, the domain of the
state should be reduced, but on specific matters, popular demand is persis-
tently for more government action rather than less.

This demand is surprising, but it is not incomprehensible. The state (in
some parts of the world at least) is not what it was even little more than
a century ago. Except for England and the Netherlands, the nations of
cighteenth-century Europe were ruled by absolute monarchs who, with a
small cadre of assistants, determined state policy with little reference to the
people’s welfare and no concern for their freedom. The belief that the state
has been transformed by the development of political systems in which ““the
people” exercise political power is however, an illusion. Modern government
is not at all like the town governments of New England in colonial America.
Nevertheless, in a substantial number of countries today there is widespread
participation by the citizenry in the formation of public policy, and the ex-
ercise of political power is controlled by means of an established constitutional
order. It is no mystery that the citizenry of constitutional democracies are
willing to accept such a large role of the state in their lives.

Many theories of the state have been advanced by political philosophers,
ranging from William Godwin, who viewed the state as the primary source
of all social evils and called for its total destruction, to G. W. F. Hegel, who
reified the state as the fundamental social “‘organism” with moral purposes
that transcend those of its individual citizens.? Between the extremes of an-
archism and idealism, there is the utilitarian view, which construes the state

2. In his article for the International Encyclopedia of the Social Sciences on the state as a
social institution, Morton Fried observes that the concept of the state has been employed in
a wide variety of ways by scholars. ““At one extreme of argument the state is identified with
one or more highly specific features, such as organized police powers, defined spatial bound-
aries, or a formal judiciary. At the other end of the definitional spectrum the state is regarded
simply as the institutional aspect of political interaction; no concrete structures are specified,
and the state, being coterminous with society, vanishes in universality”’ (1968, 143).
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4 Controlling the State

as a pragmatic device through which the people can act to service their mun-
dane needs for ““collective goods.”” This phrase covers a large domain of com-
modities and services that cannot be provided by private market transactions,
from foreign policy to roads and bridges (Gordon, 1994). In recent years,
economists and political scientists have developed and employed the ““theory
of public choice” as a vehicle for the analysis of public policy. The conception
of the state as a useful instrument for making decisions on matters that are
inherently collective is an underlying assumption of this book, but I am not
concerned with the mechanics of public choice. I address a different problem,
which springs from the fact that, as an instrument of social organization, the
state operates by means of coercion. The most significant feature of political
organization is not that the nation-state has supplanted all other forms, nor
that the domain of the state has grown so large, but that ways have been
found to control its coercive power.

The most common definition of the state encountered in modern literature
construes it as the institution in society that possesses monopolistic authority
to employ legitimate force. This definition stems from Max Weber, who em-
phasized the words “monopoly” and “legitimate’ in his definition. Every
system of political authority must rely upon a considerable degree of volun-
tary obedience to supplement its ability to employ coercive force, and this
voluntary compliance is derived from the habiliment of legitimacy that clothes
the state. Weber’s definition of the state is essential when considering a na-
tion’s legal system, but may be misleading in analyzing its political system
more broadly. In all political orders, the source of law is the state, but law is
not the same thing as policy. In the dynamics of politics, policy precedes law.
Only after public policy has been determined are lawyers called in to draft a
statute and construct a set of administrative regulations for its implementa-
tion. In nations such as the United States, the formation of public policy is
a pluralistic process involving many institutions that are not part of the formal
apparatus of government, such as the media, private interest groups, religious
organizations, and a large array of nongovernmental public-policy research
and advocacy institutions. These private institutions are centers of political
power. Describing the state as having a monopoly of coercive authority may
be misleading because doing so diverts attention from the complexity of poli-
tics in modern constitutional democracies. The essential property of political
organization in such polities is not captured by describing them as democ-
racies, tout court. They are ““‘democratic” in the sense that there is wide par-
ticipation by the general citizenry in the formation of public policy; but they
are also “‘constitutional” in that they contain institutionalized mechanisms
of power control for the protection of the interests and liberties of the citi-
zenry, including those who may be in the minority.
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Introduction 5

The term ““constitutionalism is fairly recent in origin, but the idea can be
traced back to classical antiquity.® Briefly, I take “‘constitutionalism” to de-
note that the coercive power of the state is constrained. C. H. Mcllwain, who
a half-century ago was one of the most widely acknowledged authorities on
the history of constitutionalism, stressed its long lineage and complex man-
ifestation, but maintained that a simple generalization was nonetheless pos-
sible: ““In all its successive phases, constitutionalism has one essential quality:
it is a legal limitation on government . . . The most persistent and the most
lasting of the essentials of true constitutionalism still remains what it has been
almost from the beginning, the limitation of government by law” (1940,
24). In focusing on the constraint of state power, Mcllwain faced in the right
direction, but in stressing /egal constraints, he came close to destroying the
coherence of his view. If there is a body in the state that makes all law, then
the only legal constraints under which it operates consist of laws that it itself
makes; that is, there are no constraints at all. One would have to modify this
assertion for nations like the United States in which there is a written con-
stitution that cannot be changed by the passage of an ordinary statute, but
Mcllwain was not thinking of the United States; in fact, he was highly critical
of the American political system and preferred the British one, which has no
written constitution and no Jegal limitations on the lawmaking powers of
Parliament. If we were to insist on defining “‘constitutionalism” in terms of
written constitutions embodying constraints such as the Bill of Rights in the
American Constitution, we would have to exclude British and other parlia-
mentary systems, which in terms of the operation of state authority are not
clearly less “‘constitutional” than that of the United States. Paradoxical
though it may seem, constitutionalism has little to do with the existence of
a written constitution.

Closely akin to McIlwain’s in its emphasis on the law, but a much broader
contention, is the oft-repeated formula that a good political order is ““a gov-
ernment of laws and not of men.”” This is a very old notion, with a provenance
that extends back to classical antiquity. In republican Rome, the consuls and
other magistrates, on taking office, were obliged to swear an oath to obey

3. According to the Oxford English Dictionary, the word “‘constitutionalism” was first
used in 1832. Berman (1983, 9) asserts that the word was coined in America during the
Revolution. Chrimes (1949, 475¢.) notes that the adjective “‘constitutional” was a novelty
even in the mid-eighteenth century, but the noun ““constitution,” with a political meaning,
came into use during the English debates that led to the outbreak of Civil War in 1642.
The OED reports uses of that word sense as early as the twelfth century, but it was the
English debates of the Civil War period, and after the “Glorious Revolution™ of 1688, that
firmly established ““constitution” and its cognates as elements of the modern political vo-
cabulary.
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6 ‘ Controlling the State

the laws and were expected to declare, at the end of their tenures, that they
had done so (Brunt, 1988, 16n.). The sixteenth-century Venetian historian
Gasparo Contarini attributed the success of the Venetian political system to
the fact that, unlike other states, its government was based ““on laws, not
men” (Bouwsma, 1968, 149f.).# In the mid-eighteenth century, David
Hume offered the opinion that of all kinds of government, the monarchical
had made the greatest improvement. He also claimed that “‘it may now be
affirmed of civilized monarchies what was formerly said in praise of republics
alone, that they ave a government of laws and not of men’ (1953, 106; Hume’s
italics). The phrase was popular in revolutionary-era America as an expression
of the political aspirations of the colonists, and it was promoted especially by
its incorporation into the Massachusetts state constitution of 1780 (Cunliffe,
1959, 34). It still surfaces occasionally in American political debate; Milton
Friedman, for example, has used it as a general expression of a political ideal
and, specifically, in support of his contention that economic policy should be
operated through the promulgation of “rules’ rather than by the establish-
ment of “‘authorities’” with discretionary powers of action (1962, 51f.).

As a slogan, the phrase ““a government of laws and not of men”” is appeal-
ing, but like most political slogans, it makes better sound than sense. The
plain fact is that all government is, unavoidably, the exercise of coercive power
by some people over others. Laws do not spring into existence spontaneously,
nor are they interpreted and applied by nonhuman agents. The kinds of laws
here described are not like the ““laws of nature” to which scientists refer. The
law of gravitational attraction acts with complete objectivity and cannot be
stayed. A stone that comes loose from the cornice of a building is more
impartial in its behavior than a drunken driver. It falls immediately, without
regard to who might be beneath it, and without reference to the morality of
falling heedlessly upon a crowded street, or the deservingness, or otherwise,
of whomever it might hit. Legal laws, unlike scientific ones, are made for a
human purpose, by people who have to consider the merits of the purpose;
and they are applied by human policemen, judges, juries, and others who, at
all these stages of law administration, exercise moral, utilitarian, and prag-
matic judgment. The only thing that can be salvaged from the slogan “a
government of laws and not of men”’ is the notion that good laws should not
place power in the hands of authorities to act arbitrarily or capriciously. This

4. The proposition “‘was endlessly stated and almost universally believed by city-state
Greeks and Romans alike, even by Plato and Aristotle, [that] the essential condition for a
genuine political society, for a true polis and therefore for the good life, is ‘Rule by laws,
not by men.” Innumerable statements of the slogan can be quoted down to Cicero in the
last days of the Roman Republic” (Finley, 1983, 135f).
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brings us back again to the central issue of constitutionalism: the problem of
controlling the power to coerce.

The notion of “the rule of law” is not the same thing as that of “‘a gov-
ernment of laws and not of men,” though the two are often conflated. The
first of these ideas refers to the proposition that laws enacted by lawmaking
authorities should apply to everyone: legislators, executive officers from the
highest rank to the lowest, policemen, judges, military personnel, and so on.
The wisdom of this proposition, and the necessity of public vigilance to see
that the rule of law is not flouted, is illustrated almost daily in the United
States and other constitutional polities. If a part of the apparatus of the state
becomes immune to the law, there is little doubt that at least some of the
officials so protected will abuse their authority. But the principle of the “rule
of law,” even if it were rigorously adhered to, would not suffice to create and
sustain a constitutional political order. If a nation’s legislature were domi-
nated by fundamentalist Baptists, for example, the fact that laws apply to all
offenders without exception could not be relied upon to constrain them from
prohibiting the celebration of the Catholic mass. In the modern state, we
have innumerable cases of legislation that have little or no impact on the
legislators who enact it, or on the officials who enforce it. The preservation
of the rights of minorities cannot be absolutely guaranteed, but more can be
done than simply asserting the principle of the rule of law.

The framers of the American Constitution had no doubt that all legitimate
governmental power derives from the people, but they were equally certain
that even a government that meets this test of legitimacy should be con-
strained. Prominent French political thinkers such as Mirabeau, Turgot, and
Condorcet, observing American efforts to rebuild the political order after the
success of the Revolution, disapproved of what they saw because, in their
view, control of the power of the state is necessary only in monarchies. In a
republic, where ““the people” have taken over the reins of government, such
constraints are not only unnecessary, but positively injurious (Wood, 1969,
236). Political developments in France after the downfall of the Bourbon
monarchy demonstrated, however, that declaring the state to be a “‘republic,”
describing it as dedicated to “liberty, equality, and fraternity,”” and celebrating
the ““sovereignty of the people’ are insufficient to guarantee that political
power will not be abused.

The two great revolutions at the end of the eighteenth century accented
two quite different lines of political thought. The French Revolution was in
the utopian tradition; its philosophical leaders embraced the view that a
wholesale reconstruction of society is necessary and that this great task can
only be accomplished by a determined and relentless government with un-
bridled power. Marxism, and the takeover of the Russian Revolution of 1917
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8 Controlling the State

by Lenin, were the most prominent post-Napoleonic developments in this
line of thought. Political developments in America, though frequently garbed
in a romanticist visionary rhetoric that celebrated the intention to build a new
Jerusalem in a new land, were much more conservative and pragmatic in
actuality. The political inheritance of England was not rejected; on the con-
trary, the architects of political reconstruction in America sought to preserve
it and improve upon it. The internal disturbances that punctuated American
life after the success of the War of Independence convinced the men who met
in Philadelphia in 1787 to find a way to form ‘‘a more perfect union”’—they
believed that a strong central government was necessary. But equally neces-
sary was a system of constraints that would effectively control the power of
the government they proposed to establish.

The central problematic of political science, from antiquity to the present
day, has been the examination of how the authority of the state is exercised.
Aristotle set his students to work collecting and analyzing as many political
systems as could be studied in order to investigate this empirically. Jean
Bodin, one of the most important of early modern political scientists, re-
sponded to the social upheavals of sixteenth-century France by investigating
“sovereignty,’ that is, ultimate power, in terms of what was required to main-
tain the order and stability of society. Power remains today the main focus of
both academic and vernacular political studies, whether they wear a philo-
sophical, normative, or positivistic habit.’

Because the concept of “power” occupied such a central position in an
important branch of Western thought over so long a period, one might expect
that it would have been subjected to intense examination, but this is not the
case. There is virtually no literature dealing generically with political power
that dates before the twentieth century, and very little earlier than World War
II. Since then, however, a considerable volume of literature has been gener-
ated, some of which has attempted to subject the notion of power to semantic
and epistemic, as well as social, analysis. Although this literature has made
some important contributions to political science, it has not won a central

5. “At one extreme an analysis of power may simply postulate that power relations are
one feature of politics among a number of others—but nonetheless a sufficiently important
feature to need emphasis and description. At the other extreme the analyst may hold that
power distinguishes ‘politics’ from other human activity; to analysts of this view, ‘political
science, as an empirical discipline, is the study of the shaping and sharing of power” > (Dahl,
1968; Dahl’s quotation is from Lasswell and Kaplan, 1950, xiv). Bertrand Russell went
further in introducing his Power: A New Social Analysis: “In the course of this book I shall
be concerned to prove that the fundamental concept in social science is Power, in the same
sense in which Energy is the fundamental concept of physics . . . Power, like energy, must
be regarded as continually passing from any one of its forms into any other, and it should
be the business of social science to seek the laws of such transformations” (1938, 10-12).
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place in that discipline, mostly because the concept of power remains impre-
cise and ambiguous. The Encyclopedia of Philosophy contains only a brief ar-
ticle on ““Power”” (Benn, 1967), the chief import of which is that the concept
is subject to severe difficulties of definition. William Riker contends that these
difficulties are insoluble, being “‘rooted in the very conceptions of power and
causality themselves” (1964, 348).°

Social problems will not go away, however, or even diminish, because social
scientists and philosophers have been unable to provide conceptual tools as
precise as good scientists and scholars would wish.” The word ““power”” de-
notes, even though vaguely, a highly significant property of the relations be-
tween the members of a society; and the phrase ““control of power™ refers to
aissue of exceptional practical importance, as any person who has lived under
an absolutist government is likely to certify.

In his essay on “The Origin of Justice and Property,”” David Hume began
by noting that “‘of all the animals with which this globe is peopled there is
none towards whom nature seems, at first sight, to have exercised more cru-
elty than towards man, in the numberless wants and necessities with which
she has loaded him and the slender means which she affords to the relieving
of these necessities.”” As individuals, humans are very weak contestants in the
struggles of nature but, Hume pointed out, these deficiencies have been over-
come by social organization. “By the conjunction of forces” that society
makes possible, he writes, ‘“‘our power is augmented” (1953, 29). Social sci-
entists address the subject of power in this sense—the aggregate power of a
whole community—in considering a community’s ability to deal effectively
with its natural environment, or its capacity to defend itself against other
communities, or to attack them.® But the notion of power that is germane
to the subject of this book is different; it concerns the distribution of political
power within a community. The concept of “‘political” power sometimes
refers to the policies and operations of a particular social institution, the state.
But other social institutions such as churches, business firms, rescarch insti-

6. Of the literature on power that has seen print during the past forty years, the most
comprehensively useful that I have encountered is Dennis H. Wrong’s Power: Its Forms,
Bases, and Uses(1979). On the difficulties involved in using the concept of power in political
analysis, Bell et al. (1969) is an excellent collection of papers.

7. Ideally, one would like to have an operationally quantitative measure of power, so
that the comparative powers of different social actors could be assessed. Robert Dahl (1957)
expressed the view that at least ordinal rankings of power are possible, but his proposed
method of constructing these has met with little response.

8. Talcott Parsons, the leading American sociologist of the mid-twentieth century was,
according to Wrong, primarily interested in power in this “aggregate’ sense (1979, 239-
247). This is certainly the main focus of Parsons’s paper “On the Concept of Political
Power” (1963).
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10 Controlling the State

tutes, and public interest associations are also repositories of power. As im-
portant elements of the system through which the apparatus of the state is
actuated, these institutions must come under consideration in any compre-
hensive investigation of political power. In considering the lawmaking au-
thority of the state, it is well to keep in mind that the power to coerce is a
relationship between individual persons. Saying that “‘the state’” wields power
is metonymous speech; it is not the state that acts, but the persons who are
endowed with the authority of the state. Recognition of this fact is essential
if one is to appreciate that the citizen is often coerced by decisions made by
even minor officials.

In his discussion ““The Fundamental Concepts of Sociology,”” Max Weber
gave a comprehensive definition of ““power” and distinguished it from “‘im-
perative control” and ““discipline,” as follows:

“Power’ is the probability that one actor within a social relationship will
be in a position to carry out his own will despite resistance, regardless
of the basis upon which this probability rests.

“Imperative control” is the probability that a command with a given
specific content will be obeyed by a given group of persons.

“Discipline” is the probability that by virtue of habituation a com-
mand will receive prompt and automatic obedience in stereotyped forms,
on the part of a given group of persons. (1947, 152)

In Weber’s definition, ‘“power”” refers to a general capacity, one not restricted
as to the specific matter or occasion upon which it is exercised, or the sus-
taining foundation of the power in question, or the nature of the obedient
response it can command.

Bertrand Russell defined power as “‘the production of intended effects™
(1938, 35), thus making more explicit the notion of “‘will”” in Weber’s defi-
nition. Dennis Wrong adopts a modified version of Russell’s definition—
“Power is the capacity of some persons to produce intended and foreseen effects
on others”—and gives a schematization of the forms of power in terms of
“Force,” ‘“Manipulation,” “Persuasion,” and ‘“Authority’” (1979, 2,
Wrong’s italics; ch. 2). The first and last of these are especially important in
investigating political power and the activities of the state, but in any com-
prehensive analysis of power, it is as inadvisable to neglect “manipulation”
and “‘persuasion” as it is to disregard the role of nonstate institutions. In an
early paper in the development of the modern discussion of power, Robert
Dahl noted that the ““intuitive idea” suggested by the term is that ““A has
power over B to the extent that he can get B to do something that B would
not otherwise do” (1957, 203).

Max Weber was a strong believer in the epistemic principle that has since
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come to be called ‘“methodological Individualism.” This doctrine contends
that all explanations of social phenomena must be derived from propositions
that refer to individual persons. It is salutary in warning against reification—
in particular, the error of treating social institutions and groups as if they
possess properties and capacities like those of individual persons (such as will,
intention, choice, and moral judgment). The wording of Weber’s definition
of power, focusing as it does on “‘one actor within a social situation,” displays
his epistemic concern, but it is seriously deficient in that it fails to recognize
what is, in fact, the most vital feature of political power—that while it is
exercised by individual persons, it is most effective when mediated through
organized groups.

The single individual, as Hume emphasized, has very little power. But even
where general social organization exists, individual members remain power-
less unless they can associate with others to engage in joint action to further
their particular interests. The individual can exert some influence upon others
by exhortation, argument, example, and so forth, but political influence—
that is, influence upon the determination of state policy—requires organi-
zation. A large populace may be ruled by a small number of persons, if they
are organized as a cohesive group, but such organization is absolutely indis-
pensable to the exercise of political power. “Power,” claims Hannah Arendst,
““corresponds to the human ability not just to act but to act in concert. Power
is never the property of an individual; it belongs to a group and remains in
existence only so long as the group keeps together” (quoted by Wrong, 1979,
39). This point is of such vital importance in the investigation of political
phenomena that it might well be given the status of a general sociological
“law,”” which maintains that ““‘the organized few can invariably dominate the
unorganized many.”

This ““law”” is at odds with the concept of democracy. That term was coined
by the pre-Socratic philosophers to refer to a society in which the citizenry
at large control the policies and operations of the state, as distinguished from
“monarchy” and “‘aristocracy,” the other two basic forms of government.
Plato and Aristotle regarded democracy as inherently unstable, degenerating
unavoidably into anarchy. This view was almost universally embraced in the
political literature until the seventeenth century, when the notion of demo-
cratic government was stated by Gerrard Winstanley and other Leveller rad-
icals of the English Civil War period in remarkably modern terms (Hill,
1975). Their fame (or notoriety) was brief, and a historian of political thought
might well be more inclined to name Jean-Jacques Rousseau as the important
early figure to develop the modern presentation of the concept of democracy.
Rousseau joined the notion of democracy to the conception of society as
resting upon a social contract (1913). In his construction, the social contract
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confirms the fact that the people at large possess an inalienable right of sov-
ereignty and, therefore, that government exercises coercive power legiti-
mately only to the extent that it acts in accordance with the “‘general will.”
A variant of this idea—which came to be called “popular sovereignty”—
played a prominent part in the political literature of the revolutionary period
in France. Despite subsequent events there that seem to substantiate the view
of democracy that Plato and Aristotle had stated, the notion of the inalienable
sovereignty of the people became deeply embedded in the political thought
of the West. As one modern historian of the subject puts it: “Revolutionary
in its origins, the theory of popular sovereignty was destined in the course of
the nineteenth and twentieth centuries to become the only widely accepted
basis of political legitimacy’” (Watkins, 1968).

Rousseau’s notion of the ““general will”> neglects the fact that the individ-
uals who constitute ““the people” are not identical, or even complementary,
in their interests and values. The Spanish political theorist José Ortega y
Gasset made the same error in reifying ““the masses,”” and in contending that
government is, and moreover always has been, controlled by “public opin-
ion.”® Leaving such notions aside, it is evident that the most that can be done
to make state policy ““popular” is to adopt the principle of majority rule as a
pragmatic device of collective decision-making. This highlights the problem
of minorities who do not share the values, interests, or interpretations of the
majority. Moreover, every member of a political order is almost certain to
experience minority status on some occasions; because there are many issues
that demand state action, and people are exceedingly varied, the majority-
minority split is very unlikely to be the same on all issues. The problem of
minorities generates the most difficult issues of practical politics, and must
be coped with in a civilized social order. Hardly anyone would contend that
a ““democratic” political system is satisfactory if the pragmatic principle of
majority rule is so rigorously employed that minorities are summarily disre-
garded. John Stuart Mill began his famous essay ““On Liberty”” by noting the
“tyrannous” capacity of ‘“‘public opinion,”
England . . . the majority have not yet learnt to feel the power of the gov-
ernment their power, or its opinions their opinions. When they do so, indi-
vidual liberty will probably be as much exposed to invasion from the govern-
ment, as it already is from public opinion” (1977, 222f.).

The problem that Mill pointed to was the central concern of the first im-

and went on to warn that “In

9. “Itis necessary to distinguish between a process of aggression and a state of rule. Rule
is the normal exercise of authority, and is always based on public opinion, to-day as a
thousand years ago, amongst the English as amongst the bushmen. Never has anyone ruled
on this earth by basing his rule on any other thing than public opinion” (Ortega y Gasset,
1950, 92).
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portant book on power published in the post-World War II period: Bertrand
de Jouvenel’s Power: The Natural History of Its Growtlh (1948). In speaking
of the “natural history” of power, de Jouvenel advanced the thesis that his-
tory shows a steady growth in the magnitude of state power. In the modern
era, he contended, this growth has been substantially accelerated by the de-
velopment of the theory of democracy: “The history of the democratic doc-
trine furnishes a striking example of an intellectual system blown about by
the social wind. Conceived as the foundation of Liberty, it paves the way for
tyranny. Born for the purpose of standing as a bulwark against Power, it ends
by providing Power with the finest soil it has ever had in which to spread
itself over the social field”” (1948, 204 ). Only a revival of the rule of ““natural
law,” writes de Jouvenel, can counter this growth of power (256). This prop-
osition is one that Friedrich Hayek later resorted to in his own sustained
attack on the growth of the modern state (1973, 1976, 1979; see also Gor-
don, 1981). Neither de Jouvenel nor Hayek explains how the doctrine of
natural law is to accomplish this task. It seems that natural law (as they con-
ceive it) speaks so plainly on the question of state power that all rational
citizens, if they are taught its precepts properly, will oppose any further
growth of the state, and indeed demand its reduction. This is doubtful. The
specific content of natural law is contained in no document, and those who
invoke it are free to proclaim whatever they have a mind to. If the history of
the doctrine since it was first developed by Thomas Aquinas in the thirteenth
century is any indication, the concept of natural law merely serves to increase
the power of any institution whose members are bold enough to claim ex-
clusive authority to interpret it. There is more than one way by which the
organized few can dominate the unorganized many.

If not by reestablishing the authority of a so-called natural law, how may
power be constrained? Responses to this question constitute one of the cen-
tral topics in the history of Western political thought. It was not an important
issue for Karl Marx and Friedrich Engels, who favored absolute power in the
hands of the “‘proletariat” but viewed this as merely a transitional state to a
society in which there would be no state at all. Aside from utopian visions
such as this and other forms of anarchism, the issue of the control of power
remains a central problematic of political theory.

One line of thought on this issue was clearly expressed by James I of Eng-
land, commonly regarded by historians as a prototypical defender of absolute
power. In his Trew Law of Free Monarchies, James acknowledged that a mon-
arch has a duty toward his subjects. He is not authorized to behave capri-
ciously, willfully, or selfishly in regard to his subjects’ welfare. But should he
fail to meet this duty, no earthly being has any right to oppose him, or even
to refuse obedience to his commands, for he has been made monarch by God
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and to God alone is he answerable. In James’s construal, the authority of the
monarch to exercise the power of the state is only constrained by his fear of
divine punishment. One might well be skeptical concerning the operative
force of such a constraint. History shows that the fear of God has had little
influence upon the exercise of power, even by princes of the church, let alone
secular rulers. Indeed, monarchical absolutism would seem to be privileged,
because it can be justified by direct reference to holy writ; any monarch who
claims absolute power can quote 1 Samuel, as James I did, in clear support
of his demand.!?

How about a statement of the purpose of government, to exercise a moral
constraint upon governors? At the dawn of the Roman Republic, the “Twelve
Tables” (as close as the Romans came to writing a constitution) asserted that
sadus populi suprema lex esto (the welfare of the people must be the supreme
law). This principle has been reiterated often by political philosophers since
Roman times, most notably by Jeremy Bentham and James Mill in explicating
the political implications of the philosophy of utilitarianism. But the principle
is mere exhortation; it is toothless, without power to constrain state author-
ities who are free to declare what does, and what does not, serve the welfare
of the people. In Republican Rome, state power was indeed subject to sig-
nificant constraints, but these derived from the institutional structure of Ro-
man government, not from the principle of salus populi.

Perhaps we are pursuing the wrong object here. Plato, the first systematic
political theorist, construed the fundamental problem of government to be
the selection of the right governors. If that were done, constraining the ex-
ercise of political power would be unnecessary, and indeed absurd. Why
should one bind the hands of governors who are wise and good? The notion
that the best form of government is a benevolent dictatorship has appeared
often in the history of Western political thought since Plato and, indeed, it
would be difficult to find any despotic ruler who did not sincerely believe
that his great labors were devoted to improving the welfare of his subjects.
But the history of dictatorial government indicates that, whatever the ruler’s
initial intent, dictatorships invariably degenerate into repressive tyrannies.
The desire for power is not, at bottom, the desire to possess the power to do
good, but the desire to possess power tout conrt. Whether exercised by a
monarch or by a small group, persons who regard themselves as especially
wise and virtuous are probably the worst custodians of power.

Historical experience, however, is not an unrelieved record of failure to

10. Chapter 8 of 1 Samuel tells how the children of Israel, having become dissatisfied
with the direct governance of God as mediated by the prophet Samuel, asked that a king
be established to rule them “like the other nations.” God acceded to the request, but only
after warning them that their king will, in effect, treat them as little more than slaves.
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deal with the problem of power. A number of societies have succeeded in
constructing political systems in which the power of the state is constrained.
The key to their success lies in recognizing the fact that power can only be
controlled by power. This proposition leads directly to the theory of consti-
tutional design founded upon the principle most commonly known as
““checks and balances.” The general use of that term originated in the debates
over the establishment of the American Constitution, but the central idea is
older, and wider in its application. In the political domain, it was clearly stated
by the Baron de Montesquieu in his interpretation of the English Constitu-
tion in his Spirit of the Laws (1748). In the preceding century John Locke,
in his Second Treatise of Government (1689), advocated a separation of leg-
islative from executive powers as a structural device to prevent government
from becoming arbitrary and tyrannical. Gasparo Contarini used the concept
of checks and balances in his analysis of the governmental system of Renais-
sance Venice (1543), and back as far as the second century B.C., the Greek-
Roman historian Polybius interpreted the constitution of the Roman Repub-
lic in terms of checks and balances (von Fritz, 1975).

As it has been usually employed in the modern literature of political science,
the theory of checks and balances refers to the control of power within the
domain of the formal structure of government. Politics, however, is broader
than government, and political power is not just a matter pertaining to the
institutions of the state. The operation of the political “‘law’” that the orga-
nized few can dominate the unorganized many is not confined to the formal
institutions of the state. Private institutions such as the National Rifle Asso-
ciation, the American Association of Retired Persons, and the Southern Bap-
tist Conference are organized groups whose political power in America is
considerable. In all constitutional democracies there are hundreds of such
groups. Individual citizens, if they wish, can be members of many of them,
and may participate in their activities in different ways and degrees, from
merely paying annual dues, to occupying positions on governing boards or
executives. The result of these forms of power dispersion is an intricate po-
litical system whose power relationships are not only complex, but also con-
stantly shifting. If such a system were sketched as a proposal for a new state,
it would probably be rejected as unworkable, but complex pluralistic political
systems of this sort are in fact working in some parts of the modern world,
with no less effectiveness, and more security of individual freedom, than pol-
ities built upon simpler and neater designs.

No two governments are identical in their institutional structures or modes
of operation. The study of ‘““Comparative Government,” a standard topic in
the modern academic curriculum, reveals an enormous variety, even exclud-
ing polities now defunct. Some scholars object to any attempt to classify these
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governments under a limited number of generic headings, but radical em-
piricism in social science, as in other disciplines, fails to serve the need to
understand what one is observing. I would contend that there are only two
basic models of social organization. In one, the authority to command is
structured in hierarchical order, with each entity in the system obligated to
obey those superior to it; at the top is an entity that is supreme. The other
model depicts a network of independent entities that interact with each other,
with no supreme authority. The operational concept that drives the analysis
of the first model is the notion of “‘sovereignty.”” Its counterpart in the second
> or the dynamics of checks and balances. In the next
chapter, I shall review the history of the theory of sovereignty; in the rest of
the book I shall examine specific cases of polities that adopted the counter-
vailance model and attempt to trace the provenance of the theory of checks

is “‘countervailance,’

and balances. In preparation for this discussion, some brief further remarks
on these basic models may be useful to the reader.

The second model is clearly “pluralist” in that it conceives of a polity
operating with numerous centers of political power. That term has, however,
been used in various ways in the modern literature. It often refers to com-
munities whose populations are heterogeneous in respect of their racial, eth-
nic, linguistic, religious, or cultural compositions. This is an important sub-
ject, engaging the attention of practicing politicians as well as social
scientists.!! But I do not deal here with such pluralistic properties. Nor am I
concerned directly with socioeconomic class differences, though these are
also important in themselves. Ethnic, linguistic, class, and other dimensions
that differentiate groups from each other are not irrelevant to the counter-
vailance model, but they are subsumed in it as factors that may affect the
distribution of political power.

In examining the historical and contemporary examples of constitutional
orders, we must not lose sight of the fact that they contain a great deal of
social organization that is hierarchically structured. Indeed, this is the stan-
dard mode of organization employed by business firms, churches, labor un-
ions, government departments, and even the most loosely structured social
arrangement—universities. In such a scheme of organization, every level is
subordinate to a higher level, until one comes to a level that is subordinate
to none—that is, none within the command structure of each particular
institution. The doctrine of sovereignty holds that these chains of authority
extend beyond the domains of the individual institutions and continue

11. Social pluralism, or “muticulturalism,” became a major focus of attention in the
1960s, energized by belated concern for the plight of black Americans. Beyond the Melting
Pot, by Nathan Glazer and Daniel Patrick Moynihan (1963) was especially influential in
making this topic a priority of social research and policy.
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into the political system, where they are incorporated in a singular institution
that has the ultimate authority to compel obedience. That extension is in-
applicable to constitutional polities, and insistence upon it only leads to a
search for a “seat of sovereignty’ that does not exist.

The prevalence of hierarchical organization is easy to explain. It is necessary
for administrative efficiency, indeed it may be necessary for any orderly ad-
ministrative functioning at all. For a ship at sea, or an army in battle, it is
obvious why there must be a clear chain of command. Ambiguity of authority
is as dangerous to a ship at sea as an uncharted reef in its course. Is it not
likewise with the ship of state?

To resolve this issue, we must distinguish between two kinds of activities:
immediate operational activities, and the determination of general objectives
and a comprehensive strategy to achieve them. The administration of policy
is not the same as the determination of policy. A ship at sea is operating under
very different circumstances from the board of directors of the shipping com-
pany that must decide what kinds of ships to buy, what routes and schedules
to set, what prices to charge, and so forth. The shipping company, in turn,
is not coping with the same problems that must be addressed by the state in
determining the nation’s maritime law. At the level of the ship there are few,
and only very minor, policy decisions to be made; effective administration is
the paramount concern, and to secure it, a hierarchy of authority is necessary.
At the level of the shipping company, a mixture of administration and policy
exists. With respect to policy, the hierarchical order becomes much less self-
sufficient because attention must be paid to the views of shareholders, cus-
tomers, and “‘public opinion,” as well as maritime and company law. Within
the domain of the state, hierarchical order is necessary to effective adminis-
tration by the executive departments, but the formation of public policy re-
sults from a complex set of interacting influences, with no identifiable “‘ul-
timate’” authority.

The conception of a network of independent but interacting entities is not
unique to political science. It is, in fact, the fundamental model employed in
a number of modern disciplines, most notably in physics, biology, and eco-
nomics. Newtonian celestial mechanics depicts the solar system as a stable
order in which the sun and the planets interact with forces determined by
their masses and the distances between them. The sun is “fixed” only in
degree. It is not the ““‘center’ of the system in the sense that the earth was
in Ptolemaic cosmology. Copernicus was a great innovator in transferring the
locus of centrality from the earth to the sun, but not so innovative as Newton,
in whose system there is, conceptually, no center at all. In biology, the concept
of countervailance has also been productively employed in ecological analysis.
The various organisms and species are modeled as interacting with each other
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and with the nonorganic environment in a shifting equilibrium that is the
product of competitive, predatory, and symbiotic relationships. Standard mi-
croeconomic theory construes the economic system as composed of inde-
pendent individuals and institutions that generate a “general equilibrium”
by interacting in the markets where factors of production and final goods and
services are exchanged. The countervailance model in political science is es-
sentially the same. It can be defended simply as an effective instrument for
the positive analysis of constitutional polities, but it has normative implica-
tions as well, which will engage our attention persistently in the following

pages.
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The Doctrine of Sovereignty

In scholarly literature, law, and common discourse, the term “‘sovereignty”
has two quite different meanings. One refers to the status of a nation-state
vis-a-vis other nation-states, indicating that each has autonomous jurisdiction
within its own geographical area. The other refers to the notion that within
each individual state there is a entity that constitutes the supreme political
and legal authority. To say that the United Nations or the World Trade
Organization is composed of sovereign states is not analogous to saying that
in Great Britain sovereignty resides in its Parliament. Both of these notions
of sovereignty are problematic, but the focus of this chapter is on the systems
of authority within the state and, more specifically, upon the analytical and
empirical problems that are encountered when sovereignty is construed
to be the central concept that must be employed in understanding the
governmental system of a nation such as Great Britain or the United States.

The Classical Doctrine of Sovereignty

The provenance of the concept of sovereignty in its domestic reference goes
back at least to Justinian’s codification of Roman law, and the issues it raises
were prominent in the political literature of the late medieval period, but I
will begin the discussion here with what, for the modern era, can be called
the “‘classical” doctrine of sovereignty, as formulated by Jean Bodin and
Thomas Hobbes.

19
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Jean Bodin

Bodin’s Six Livres de la Républiqgue was published in 1576' and was an im-
mediate success, in England no less than on the continent.? In France it
appeared to address a matter of great contemporary importance, the political
instability produced by the violent religious animosities of the period. J. H.
Burns observes that the République was ““a work of political propaganda as
well as a theoretical inquiry. Bodin’s polemical purpose was to vindicate royal
authority and central power against a number of enemies” (1959, 176). But
however strong his desire to influence contemporary political affairs, Bodin
had also hoped to write a comprehensive treatise that would have a longer
and broader influence in the sphere of universal political thought. He suc-
ceeded to a truly extraordinary degree.?

French legal scholarship in the sixteenth century was strongly focused on
Roman law, with the object of discovering the principles of law that could be
regarded as universally valid. This orientation must have been prominent in
the instruction Bodin received as a student of civil law at the University of
Toulouse in the 1550s. He formed the view that although general legal prin-
ciples could not be derived from Roman law alone, a scheme of universal law
could be constructed synthetically from a comparative and historical study of
the laws of the most important states. His early publications were inspired by
this objective. The République has a more restricted aim: the comparative
study of legal systems in terms of a central heuristic concept—the concept of
sovereignty.*

1. This version was written and published in French. Bodin prepared a Latin edition,
somewhat enlarged, which was published in 1586. The only complete English translation
that exists was prepared by Richard Knolles from both the French and Latin texts, and
published under the title of The Six Bookes of the Commonwealein 1606. Kenneth D. McRae
reprinted the Knolles translation (edited somewhat), with an introductory essay, in 1962.
The parts of it dealing specifically with the issue of sovereignty have recently been translated
afresh by Julian Franklin, and published in 1992, with an introductory essay. All direct
references to Bodin in the following text are to Franklin’s translation and will be indicated
as “(Bodin, 1992).”

2. Within four years of its initial publication, the République was reprinted eight times.
Sixteen reprints appeared during the next two decades (Kossmann, 1981, 5). “It was known
and read all over Europe, and was promptly made a textbook in English universities”” (Clark,
1915, Ixi; see also Burgess, 1996, 65).

3. Bodin’s République ““is, in a very real sense, an attempt at a general system of politics,
and contemporaries were not far wrong in likening it to the Politics of Aristotle” (McRae,
1962, A9).

4. “In Bodin’s design,” notes Franklin, ““the basis for comparing states, and explaining
their schemes of public law, was to determine and describe the locus of sovereignty in each”
(Bodin, 1992, xvi).
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Bodin broadened the traditional domain of legal scholarship in two re-
spects: his strategy required that legal systems other than the Roman be con-
sulted, and that the inquiry be diverted from examination of the laws them-
selves to the political system that generates laws. Bodin assumed without
question that every stable political system is necessarily hierarchical in orga-
nization as, indeed, are the domains of the natural and the divine. Analysis
of any political system must therefore begin with the most basic question:
What person or body of persons is at the apex of the hierarchical order? The
entity that occupies this position has the authority to make binding laws and,
in exercising its lawmaking powers, it is not subject to constraint by any other
human agent. This is the status of the political institution in a state that can
properly be described as its sovereign authority.

Although Bodin leans toward monarchy as the best type of state, he does
not contend that this is the only stable form of political organization. He
adopts the ancient classification of basic types of states as monarchies, aris-
tocracies, and democracies: government by one, few, or many, respectively.
In all cases, however, there exists a sovereign authority. Bodin does not, at
bottom, derive this from empirical evidence. Every state, in his view, must
have a seat of sovereignty. This proposition serves as an axiomatic principle
that is necessary in directing the empirical investigation of particular states.
In pursuing such an investigation, it is essential to determine at the outset
whether the state in question is a monarchy, aristocracy, or democracy. This
determination can be made if; and only if, one ascertains where the seat of
sovereignty lies. There may be cases, Bodin notes, where the locus of sover-
eignty is uncertain because the predominance of power may shift from time
to time, but in most cases it is plain who has the authority to make laws, the
fundamental power of a sovereign.’ He categorized republican Rome as a

5. “This same power of making and repealing law includes all the other rights and
prerogatives of sovereignty, so that strictly speaking we can say that there is only this one
prerogative of sovereignty, inasmuch as all the other rights are comprehended in it—such
as declaring war or making peace; hearing appeals in last instance from the judgments of
any magistrate; instituting and removing the highest officers; imposing taxes and aids on
subjects or exempting them; granting pardons and dispensations against the rigor of law;
determining the name, value, and measure of the coinage; requiring subjects and liege
vassals to swear that they will be loyal without exception to the person to whom their oath
is owed. These are the true prerogatives of sovereignty, which are included in the power
to give law to all in general and to each in particular, and not to receive law from anyone
but God”” (Bodin, 1992, 58¢.). McRae notes that, prior to the Six Books, French jurists had
been inclined to construe sovereign power in terms of the traditional prerogatives of the
crown. “Bodin was the first to emphasize . . . that the most fundamental of these various
rights was the power to make laws” (1962, Al14).
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democracy, and contemporary Venice as an aristocracy.® But aristocracies and
democracies were not construed by Bodin to be systems in which sovereign
power is shared among a number of independent political entities. It is still
unified, in the body of the nobility as a whole in contemporary Venice, and
in the people as a whole (or “‘the greater part” thereof) in republican Rome.

Bodin’s assertion that all stable polities have a definite seat of sovereign
power was not what made the République one of the most influential works
in early modern political thought. Its importance was due to his explication
of what the term “‘sovereignty” means. In Bodin’s view, to describe an entity
in a political system as “‘sovereign’ denotes that its authority is absolute,
indivisible, and permanent. A political entity that lacks any of these properties
is not a supreme authority, and one must look elsewhere for the true locus
of sovereignty. In order to understand the fundamental nature of a political
organization, whether monarchical, aristocratic, or democratic, one must rec-
ognize that its sovereign authority necessarily possesses these three attributes.

In describing a sovereign as ““absolute,”” Bodin meant the term to be taken
literally: there are no limitations on what a sovereign may do. ““‘Sovereignty
given to a prince subject to obligations and conditions,” writes Bodin, ““is
properly not sovereign or absolute power.”” He continues: ‘““The main point
of sovereign majesty and absolute power consists of giving the law to subjects
in general without their consent . . . For a sovereign prince has to have the
laws in his power in order to change and correct them according to the
circumstances’ (1992, 8, 23f.). There are no procedural or substantive con-
straints upon the power of the prince, and his decrees must be implemented
by state officials and obeyed by the citizenry. There is no “‘right of resistance,”
as the persecuted French Protestants claimed, no matter how bad the gov-
ernment of the sovereign might be.”

The absolute power of sovereignty, explains Bodin, must be concentrated
in a single entity. It cannot be shared; it is by its very nature “‘indivisible.”®

6. It seems to me that whenever Bodin encountered a case where the seat of sovereignty
was difficult to locate, classifying it as an aristocracy or a democracy provided an easy escape.
In his discussion of federal forms of political organization, such as the German Empire,
Bodin comes close to abandoning the concept of sovereignty. As we shall see, federalism
has posed especially great difficulties for modern adherents to the sovereignty doctrine.

7. Franklin contends that in Bodin’s earlier book, Method for the Easy Comprehension of
History (1566), he specifically repudiated the notion that sovereignty must be absolute.
Franklin suggests that Bodin amended his view of sovereignty in reaction to the “revolu-
tionary movement set off by the Saint Bartholomew’s Day Massacre of 1572 (1973, 23,
41). Quentin Skinner makes the same assessment of Bodin’s change of view between the
Method and the République (1978, 2:284f.).

8. “Just as God, the great sovereign, cannot make a God equal to Himself because He
is infinite and by logical necessity . . . two infinities cannot exist, so that we can say that the
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A sovereign may delegate power to subordinate officials, but those officials
do not thereby acquire any sovereignty of their own. All actions of the state
are the direct or indirect expression of the will of the singular sovereign au-
thority. Bodin’s central doctrine was crisply embodied in the statement that
imperium in imperio (power within power) is a logical impossibility. This
Latin tag was frequently cited as a negating axiom in Western political liter-
ature down to, and including, the debate on the American Constitution in
the 1780s. Reification is necessary to apply the principle of indivisibility to
polities such as ancient Athens or republican Rome, but this does not appear
to have worried Bodin. He conceived of sovereignty as held by one person
or a tightly organized group of persons.’

Numerous passages can be quoted from the République that express
Bodin’s concept of sovereignty in unambiguous terms (see, e.g., 1992, 15,
23,25,27,46,57f., 117). But there are also passages in which he contends
that the command of a sovereign authority is not valid if it violates the laws
of God or nature, disregards the commitments of previous sovereign au-
thorities, or unilaterally breaks a contractual agreement (1992, 31f., 35f., 39,
43-45). Commentators on Bodin have noted the inconsistency of his views,
and efforts to provide a coherent interpretation of his political theory persist
to the present day.!° I will not review these studies here; for our purposes it
is sufficient to note that what entered the literature as “‘the Bodinian theory
of sovereignty’” was the unqualified version: sovereignty is absolute, indivis-
ible, and permanent. This was the notion of sovereignty that engaged the
attention of subsequent writers, defenders and critics alike.!!

prince, whom we have taken as the image of God, cannot make a subject equal to himself
without annihilation of his power” (Bodin, 1992, 50). This passage shows clearly that, for
all the illustrative historical material in Bodin’s discussion, his concept of sovereignty was
analytical—that is, the properties of sovereignty are construed by him to be logically in-
herent in the concept itself.

9. “Bodin held . .. that the powers of sovereignty were indivisible and consequently
that they must all be possessed by some identifiable human being or organization of human
beings . . . Bodin thought that there had to be a sovereign, not just sovereignty, in every
state” (Goldsmith, 1980, 39).

10. David Parker is perhaps more critical than most: ““Jean Bodin’s Six Books . . . has a
well established reputation as one of the most confusing works of political theory ever
written. Ambiguities and contradictions abound; so much so that even the pivotal thesis
that sovereignty is indivisible and absolute, plainly enunciated early in the work, becomes
problematic because of the equally clear retention of a framework of natural law and divine
law within which a just monarch is morally obligated to operate” (1981, 253; see also
Allen, 1949). For a systematic examination of Bodin’s apparent inconsistencies in terms of
contemporary juristic theory, see Shepard (1930). For an attempt to acquit Bodin of the
charge of inconsistency, see Lewis (1968).

11. On the basis of a detailed examination of the European political literature from the
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In addition to classifying states as monarchies, aristocracies, and democ-
racies, Aristotle had noted a fourth form, a mixture of these basic types. Bodin
flatly rejected this notion on the ground that such a state would violate the
principle that sovereignty is indivisible.!? Noting that various authors had
described ancient Sparta and Rome as mixtures, as well as contemporary Ven-
ice, the German Empire, and the Swiss states, Bodin contends that they were
mistaken. Closer examination of the locus of sovereignty in these polities, he

says, reveals that they were (are) pure forms, either aristocracies or democ-
racies (1992, 93-106).13

Thomas Hobbes

The writer best known to English-speaking students of intellectual history as
the author of the classical doctrine of sovereignty was not Jean Bodin but
Thomas Hobbes. His Leviathan, in which that doctrine is advanced and am-
plified, was published in 1651, two years after Charles I, the sovereign of
England, had been executed at the order of Parliament. Hobbes was born a
commoner, but he succeeded in getting to Oxford University and from the
time of his graduation was connected with members of the high aristocracy.
He was mathematics tutor to the Prince of Wales, followed him into exile in
1640, and continued on close personal terms with him after he became King
Charles II in the Restoration of 1660. Hobbes first expounded the essentials

beginning of the thirteenth to the end of the sixteenth century, Kenneth Pennington con-
tends (contrary to other scholars such as Skinner, McRae, and Franklin) that virtually all
that Bodin had to say on the subject of sovereignty had been developed by previous writers.
““His definition of absolute power was taken from earlier jurists, and the limitations that he
placed upon it were adopted from their thought.”” In Pennington’s judgment, Bodin’s
contribution was “‘conceptual rather than substantive’ in that he used the concept of sov-
ereignty to draw together the issues relating to princely power, which his predecessors had
discussed extensively, but less systematically (1993, 283). If this is correct, Bodin must be
mainly credited for establishing the methodological view, which persists to the present, that
sovereignty is an indispensable heuristic concept in the study of political systems.

12. “To combine monarchy with democracy and with aristocracy is impossible and con-
tradictory, and cannot even be imagined. For if sovereignty is indivisible, as we have shown,
how could it be shared by a prince, the nobles, and the people at the same time?”” (Bodin,
1992, 92). For a summary of Bodin’s views on mixed government, see Franklin (1968)
and (1991).

13. Before we take leave of Bodin, we might note that he did not regard the political
instability attending any dilution of sovereignty as the only, or indeed the greatest, threat
to European civilization. Like many others of his time, he believed that Satan’s covert
votaries were numerous among professed Christians. His Démomanie, calling for unremit-
ting effort to discover witches, and to extirpate them, was more immediately influential
than the République. The former is seldom mentioned by historians of political thought,
but it helps one to understand Bodin’s Manichaean view of the world.
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of his political theory in 1640 in his Elements of Law. Although he restated
it yet again in numerous writings thereafter, it is the Leviathan that most
clearly and completely contained his famous statement of the contract theory
of the state, and the doctrine of absolute sovereignty.!4

“As a defense of absolute sovereignty,” declares Irving Zeitlin, “the Le-
viathan remains the outstanding philosophical essay of the century, unsur-
passed for its intellectual rigour and logical consistency” (1997, 110). In its
basic argument, the Leviathan parallels that of Bodin’s République (see
Hampton, 1986, 239f.). Hobbes was a scholar and cannot have been igno-
rant of of the République, but he makes no reference to it in the Leviathan.
Itis tempting to regard Hobbes as merely a clever political hack who engaged
in the manufacture of royalist propaganda, with secondhand materials, for
service in the contemporary struggle between the Stuart monarchy and Par-
liament. But there are a number of reasons why the Leviathan should not be
so summarily dismissed.

First, Hobbes used his contract theory of the state to bolster the doctrine
of absolute sovereignty. In view of the important role that contract theory
has played (and continues to play) in the history of political thought, this
gave a significant measure of weight to Hobbes’s exposition of the doctrine
that Bodin’s lacked. Most contract theorists, before and after Hobbes, em-
ployed it in defense of the right of the citizenry to disobey, and even to rebel
against, established political authority. A few earlier writers had resorted to
the theory of contract in support of absolutism, but no one had provided
anything comparable to Hobbes’s systematic argumentation. This being the
case, it was virtually inevitable that when Locke’s contract theory was em-
braced as the foundational doctrine of English constitutionalism after the
Revolution of 1688, Hobbes would be singled out as the archetypical ex-
ponent of the contrary view. In modern textbooks on the history of political
thought, Hobbes and Locke are invariably coupled, like Siamese twins who
share vital organs but face in opposite directions.

Second, of the flaws in Bodin’s contention that every stable polity must
have a singular seat of sovereignty, the most conspicuous in his era was the
empirical fact that authority to exercise coercive power was, in France and
most other countries, divided between the state and the church. In England,

14. The term “Leviathan” appears in the Old Testament as a sea monster of incompa-
rable ferocity (Job 41) that only God can slay (Isaiah 27:1). According to Catherine Arm-
strong, the Hebrew ““Leviathan” derives from an earlier mythical creature called “Lotan,”
a seven-headed dragon that “‘symbolizes the latent, the unformed and undifferentiated”
(1993, 10). From this, as a political notion, ‘‘Leviathan’” would seem to be an appropriate
term for the state of nature, but Hobbes used it to refer to the sovereign, and this has
become standard.
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this division had been dissolved in the reign of Henry VIII, with the sepa-
ration of the English church from the authority of Rome and its formal in-
corporation within the domain of the state. Hobbes approved of this arrange-
ment, and the subordination of the church to the secular authority was one
of the most notable features of his doctrine of sovereignty. In the Leviathan,
he delineates twelve “‘rights’” that the secular sovereign holds by virtue of the
social contract (1968, 229-236). These include the right to determine what
“doctrines” and “‘opinions”—presumably including religious doctrines and
opinions—are to be promulgated by anyone. The first of the rights he there
lays down denies the Puritan doctrine that there is a “‘covenant’ between the
individual and God. One can only come to God through the mediation of
“God’s Lieutenant who hath the Sovereignty,” writes Hobbes, declaring
“this pretence of Covenant with God is so evident a lie, even in the pre-
tender’s own consciences, that it is not onely an act of an unjust, but also of
a vile, and unmanly disposition.”” Hobbes appears here to have been con-
cerned with the claims of the nonconformist Protestant sects to exemption
from secular authority in matters of conscience, but he must also have been
aware that the opposite doctrine—that the state was subservient to the
church—was widely held by Catholic theologians, and by some Protestant
ones as well. Hobbes’s personal faith is somewhat uncertain, but he left no
doubt as to his views on the relation between church and state. He was a
fully committed “‘Erastian,” holding that religious institutions are, and must
be, subject to the authority of the secular monarch. There is much discussion
of religion in the latter part of the Leviathan, but its main object is to show
that God intends man to obey his secular sovereign, and him alone, and
unconditionally.

Hobbes’s position on church and state was simply an application of his
insistence on the indivisibility of sovereignty. All social institutions, without
exception, must be subordinate to the secular sovereign for, in Hobbes’s view,
any recognition of independent authority leads inevitably to the degeneration
of the political order and a return to the state of nature—where there is
constant warfare and, in the much-quoted passage, the life of man is ““solitary,
poor, nasty, brutish, and short.”” In the Behemoth, an analysis of events leading
up to the Civil War, which Hobbes wrote in the later 1660s but did not
publish,'® he attacked the notion of divided power at length, and attributed
the breakdown of the English political system as due to Parliament’s insis-
tence on sharing power with the king (see Hampton, 1986, 111).

Third, as a political theorist, Jean Bodin had one foot, and part of the
other, in the Aristotelian mode of analysis. He did not derive the properties

15. It was published posthumously, in 1679.
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of sovereignty from empirical evidence; they were construed as metaphysically
“‘essential”” properties, and sovereignty, therefore, by virtue of its very nature,
must be absolute and indivisible. Hobbes’s argument is very different: sov-
ereign authority is viewed as a pragmatic necessity. Without it, the terrible
evils of the state of nature cannot be overcome. All self-interested persons are
endowed with the capacity to reason know this, and in entering upon the
social contract, they are fully aware that the sovereign they establish will be
a despotic authority. They have no need for God to warn them of this, as the
Israclites of biblical times had been warned; their own reason tells them that
it must be so. In consulting their self-interest, they conclude that subjecting
themselves to such an authority is worth doing, in order to obtain the pre-
requisite social conditions of ‘“‘commodious living.”” Thus we see that the
foundation of Hobbes’s political theory is his conception of humankind, and
his mode of analysis is to deduce the consequences that must flow from man’s
egocentric nature, and his rationality.

One may question whether Hobbes’s conclusions flow compellingly from
his psychological assumptions. The French Protestant political theorist Phi-
lippe du Plessis Mornay, writing earlier than Hobbes, expressed the view that
it is absurd to suggest that rational people would freely choose to place them-
selves under an absolute sovereign. And John Locke, writing later, argued that,
upon contracting to form a civil society, rational people would reserve the right
to rebel against the established order if it proved to be tyrannous. But even if
he was wrong in his inference, Hobbes’s procedure is highly significant. It
anticipated Jeremy Bentham’s contention that social analysis must be based
upon the psychological principle of rational self-interest, a view that has had
a momentous and enduring influence on the analytical social sciences.!

Hobbes’s procedure, moreover, was not merely opportunistic; it derived
from carefully considered principles of scientific epistemology. He was a great
admirer of Galileo and even went to visit him in Italy, in 1636, to obtain
advice about how to apply the methods of the natural sciences to the study
of politics. In the Leviathan and other writings, he employed Galileo’s
method of resolution and recomposition (Peters, 1967, 35); he adapted to
the social domain Galileo’s principle that motion, not rest, is the natural state
of affairs; defined the human passions as ‘‘voluntary motions”; and in nu-

16. “For all its ambiguities, oversights, and obvious defects, Hobbes’s psychology was
remarkable, for he attempted to establish it as an objective study untrammeled by theolog-
ical assumptions. To suggest that man is a machine was a great step forward in thought.
Even though the hypothesis is probably untenable, it marked the beginning of the effort
to use scientific methods and objective concepts in the sphere of human behavior. In the
seventeenth century this was a novel undertaking, as well as a dangerous one” (Peters,
1967, 39).
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merous other ways attempted to utilize the ‘“‘geometrical method” of the
new natural sciences. He was the first of a long line of writers to consider
himself to be the Galileo (or, later, the Newton) of social science.!” In this
fashion Hobbes constructed a doctrine of sovereignty that, despite its grow-
ing irrelevance as constitutional polities developed, helped to persuade many
political scientists and jurists that the concept of sovereignty in some form or
another is indispensable in political analysis.

Finally, we should note that one of the outstanding merits of Hobbes’s
reasoning is that he maintains a steady focus upon the crucial issue of power.
In the state of nature, the power to coerce is dependent only upon personal
capacities. The social contract, however, establishes a system or ozganized
coercive power. Bodin construed sovereignty as the power to make law, but
Hobbes treated it as the power to coerce, by law and in accordance with law,
or without law and in disregard of it (Mcllwain, 1950, 115). In recognizing
the significance of organization—that the organized few can invariably dom-
inate the unorganized many—Hobbes laid his finger upon the central issue
in political science. Machiavelli is sometimes called the father of political sci-
ence, but his focus upon power consists only of ascertaining the means by
which a prince can keep his crown when surrounded by others who aspire to
wear it. With Hobbes, a much broader, and potentially more fruitful, ap-
proach to the study of political power is opened. Unfortunately, Hobbes’s
insistence that sovereignty must be indivisible precluded him, and many oth-
ers after, from following a line of thought that leads to the pluralist concep-
tion of politics.

The literature I shall now proceed to examine is concerned not with the
nature of sovereignty, but (accepting as given that there must be a sovereign
authority in every stable state) what entity should be regarded as morally
entitled to occupy the seat of sovereignty, or, what is in fact the sovereign
authority in a particular state. There are a number of answers to the normative
question that can be found in the literature, but the most important of these
is the view that “‘the people” constitute the proper repository of sovereign
authority. For the positive question, the literature that demands our attention
contends that in the particular case of Great Britain, sovereignty resides in
Parliament.

17. As Macpherson puts it, “He was sure that politics could be made a science. He
believed that he had done it, and that he was the first to have done it” (1962, 10). This
view of Hobbes has not gone unchallenged. Leo Strauss in particular, to whom the very
notion of a scientific study of politics was anathema, rejected it categorically (1962).
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The People as Sovereign

The provenance of the doctrine of popular sovereignty in Western thought
is long, going back to ancient Greece and Rome. The Athenian democracy
of the fifth and fourth centuries B.C. is, even today, commonly instanced as
its classical existential expression. The notion that the sovereignty of the state
resides ultimately with the citizenry was often expressed in republican Rome,
and it continued to be expressed after the fall of the republic, when political
power became concentrated in the hands of one man, the emperor.!® The
idea reappeared in the late medieval literature, often in a form derived from
the maxim in the Justinian code that ““what touches all must be approved by
all.”1? J. W. Gough discerns “‘a definite theory of popular sovereignty”” in the
writings of Manegold von Lautenbach (later eleventh century), the first writer
to express clearly the notion that government is founded on a contract be-
tween the people and their governor (1957, 31). The oft-expressed formula
vox populi, vox dei (the voice of the people is the voice of God) goes back
much further; according to Monahan, at least to Alcuin in the eighth century,
though he warns that the “people” in such expressions probably meant the
nobility rather than the populace at large (1987, 56). Thomas Aquinas main-
tained that while the authority of the pope comes directly from God, that of
the secular authority derives from the people (Merriam, 1972, 12).2°
Marsilius of Padua’s Defensor Pacis (1323) deserves special note in tracing
the provenance of the idea of popular sovereignty. An Erastian two centuries
before Erastus, Marsilius was a vociferous critic of the papacy. In developing
his attack on the contemporary ecclesiastical order, of which he was himself
a member, he advanced some propositions of considerable significance in the
general history of political theory. Following Aquinas, he applied the holistic
metaphysical concept of ““bodies corporate” in medieval philosophy (which
was frequently used to describe the church) to the people. According to this
view, a society is not a mere aggregation of individuals but an entity in itself
(Monahan, 1987, 209f.). Though it is the “weightier part” of the populace
that must represent the whole in political matters, the authority to make law
must lie with the people (Lloyd, 1991, 256). There can never be a plurality
of governors, for that would only lead to ““civic discord and strife,” but the

18. James Bryce points out that the Justinian Code referred to the people as the supreme
legislative authority, and construed each successive emperor as having personally received
it by delegation (1901, 525).

19. “From the eleventh century on, the principle of popular sovereignty became increas-
ingly familiar as a result of the revival of Roman law and the scholastic study of classical
philosophy”” (Franklin, 1969, 12).

20. ““St. Thomas Aquinas recognizes sovereignty as originally and primarily vested in the
people, hardly less explicitly than the Declaration of Independence” (Bryce, 1901, 529).
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singular executive authority of the state has only a delegated power; the peo-
ple never alienate their sovereignty (Skinner, 1978, 1:57, 61f.).2!

In the early seventeenth century, Johannes Althusius, writing in defense of
the Dutch rebellion against Spain, adapted Bodinian theory to the task of
establishing the principle of the sovereignty of the people (Cooper, 1960,
68; Kossmann, 1960, 93; Franklin, 1991, 312). The fact that seventeenth-
century writers such as Pufendorf (Dufour, 1991, 575) and Filmer (see Chap-
ter 7) singled out the doctrine of popular sovereignty for special criticism
attests to its prevalence.?2 The phrase ““‘the sovereignty of the people,”” and
its equivalents, appears often in the English literature preceding and during
the Civil War (see Morgan, 1989, esp. pt. 1).

One must constantly bear in mind that in earlier times the phrase “‘the
people” did not mean what it (usually) does today in political discourse. In
Periclean Athens, slaves and women were excluded from political participa-
tion, as were many adult free males. In republican Rome, in addition to
excluding slaves and women, membership in the popular assemblies was re-
stricted to Roman citizens, a designation that qualified only the Latin-
speaking tribes, and not even all of those. The “people” of Rome in the
ubiquitous acronym SPQOR (Senatus Populusque Romanus—the Senate and
People of Rome) included less than a majority of the peoples of Latium, let
alone the Italian peninsula as a whole or the vast colonial empire under the
sway of the Roman Republic. Late medieval and Renaissance writers who
espoused the sovereignty of the people would have been hard put to name
any continuing polity in Europe in which more than a small fraction of the
population actually participated in political processes. In England, well up to
the end of the eighteenth century, literary use of the phrase “‘the people”
commonly referred to a small portion of the population. Even in America, in
the literature of the Revolution and Constitution periods, the ubiquitous
locution “‘the people” was commonly construed to exclude slaves, and
though there was no hereditary aristocracy and few that corresponded to the
English gentry, the founding fathers regarded the business of governance as
best confined to “‘the better sort” of the populace. Nevertheless, semantics
aside, the early proponents of popular sovereignty, like more recent ones,
claimed that, in some unspecified fashion, the ultimate power in a state resides
(or ought to reside) with those whose lives are impacted by it.

21. On the importance in Marsilius’s philosophical thought of the notion that political
power derives from the people, see Gewirth (1951).

22. Filmer quotes a striking passage from Cardinal Bellarmine stating that “‘by the Divine
law,” secular and civil power is vested “‘immediately in the whole multitude” (1949, 56).
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Except for Marsilius of Padua, none of the early proponents of popular
sovereignty undertook to explicate its meaning. In the mid-eighteenth cen-
tury, just a short while before the American and French revolutions made the
notion of popular sovereignty the cynosure of democratic political thought,
this issue was addressed by Jean-Jacques Rousseau, who followed a similar
path to that which Marsilius had taken by arguing that an organized political
community ceases to be a mere collection of individuals and becomes an
entity in itself. But Rousseau extends the idea much further. He reifies the
abstract concept of a community into a real existent that has properties of
purpose and value judgment like individual human beings. In the ideal social
collectivity, as he conceives it, the opinions, interests, and preferences of in-
dividuals are amalgamated into the ““general will,”” which is the only legiti-
mate sovereign authority—legitimate because it contains, and transcends, the
wills of the individual members. In such a regime, laws that are in accordance
with the general will are not coercive, and they are never unjust, for no one
can coerce or be unjust to oneself (Rousseau, 1913, 33). The freedom of the
individual is preserved intact, even if force is required to administer the laws
of the state. Rousseau retains the Bodinian properties; the sovereign power
is absolute, indivisible, and permanent, but the locus of power is displaced
from a concrete political entity such as a monarch or a council to a collective
abstraction, “‘the people.”

The modern democratic notion that the “‘ultimate” locus of sovereign
authority is the people derives mainly from the American and French revo-
lutions. Michael Kammen observes that in America, ““in the years 1774-87
.. . popular sovereignty became a standard refrain sung by a swelling chorus”’
(1988, 18; see also Bailyn, 1967, 198f.). George Mason wrote for the Vir-
ginia Declaration of Rights (1776), “That all power is vested in, and conse-
quently derived from, the People; that magistrates are their trustees and ser-
vants, and at all times amenable to them” (Kammen, 1988, 19). For some,
the American Constitution constructed the first government in history based
on the principle of popular sovereignty. Speaking at the convention called in
Pennsylvania to ratify the proposed Constitution, James Wilson declared:
“The supreme, absolute, and uncontrollable authority remains with the peo-
ple . . . The practical recognition of this truth was reserved for the honor of
this country. I recollect no constitution founded on this principle . .. The
great and penetrating mind of Locke seems to be the only one that pointed
towards even the theory of this great truth” (Richards, 1989, 96). In opening
his examination of the doctrine of popular sovereignty in revolutionary-era
American thought, a modern historian observes, ‘“From the perspective of
European monarchists as well as Enlightenment thinkers, the proclamation
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of the principle of popular sovereignty in the American founding documents
was a momentous innovation” (Adams, 1980, 129).23

In assessing the role of the doctrine of popular sovereignty in late-
eighteenth-century American thought, one must distinguish between the ini-
tiation of the Revolution and the drafting of the Constitution, events sepa-
rated by two decades of war and social instability as well as the generation of
much political literature. During the first period, when the main preoccu-
pation of American political thought was to justify rebellion against estab-
lished authority, the writer most frequently quoted was John Locke, whose
social contract theory embodied the notion that sovereignty resides ulti-
mately with the governed, an authority that they have a right to invoke in
extreme conditions. Locke’s reasoning is clearly evident in the argumentation
of the Declaration of Independence, but it is worth noting that “‘the sover-
eignty of the people” or equivalent expressions are not present there. Thomas
Jefterson, who drafted it, and his colleagues who revised and approved it,
were conversant with European literature and must have been familiar with
Rousseau’s writings, but his formulation of the doctrine of popular sover-
eignty makes no appearance in the important documents of the American
revolutionary period.

The literature of the 1780s provides even less ground for reading popular
sovereignty into American political thought as more than a superficial locu-
tion. The Constitution itself begins grandly with the phrase ‘“We the people
of the United States,” but when it proceeds to the more prosaic task of
constructing the working machinery of government, it blueprints a system in
which neither the people nor any other entity has sovereign status. Institu-
tional devices are created to detach the state from direct control by the peo-
ple, such as in the establishment of an electoral college to serve as an inter-
mediary in choosing a president, and in the procedure (then) prescribed for
filling seats in the Senate. No political entity is given power that could possibly
be construed as absolute, indivisible, or permanent, let alone all three. In-
stead, the various entities are awarded equal and independent status, in order
that they may act to constrain each other. So far as the people at large are
concerned, they are not even given authority to amend the Constitution,
which would seem to be the one power, more than any other, that lies within
the province of any entity considered to be “‘ultimately” sovereign. One of
the main objects of the Constitution, reinforced by the first ten amendments,
was to protect the people from the state, not to place Bodinian sovereignty

23. The doctrine of popular sovereignty was especially prominent in the public debates
over the procedures for ratifying the proposed national Constitution by the states. On this,
see Rakove (1997, ch. 5).
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in the hands of the people at large, or their representatives. The individualistic
temperament of the Americans, engaged in conquering a wilderness without
the leadership of established authorities, was not hospitable even to the ab-
stract concept of popular sovereignty, and certainly not to the formulation of
it that Rousseau provided.?*

The story of the French Revolution is very different. It rapidly degenerated
into a bloody tyranny, for which the sovereignty of the people was flagrantly
invoked as moral justification. The Estates General were called to meet in the
spring of 1789, for the first time since 1614. After such a lapse, there was
hardly anything that could be resorted to as conventions of procedure. Mem-
bers of the elected body, the Third Estate, adopted the view that they, and
they alone, represented the nation. After withdrawing from the other estates
and meeting separately, they declared themselves to be a national assembly
and proclaimed the principle of popular sovereignty. This was reiterated two
months later in the foundation document of the new regime, the Declaration
of the Rights of Man and the Citizen, in terms that were “‘to confer on popular
sovereignty the sacredness which had always accompanied the acts of the
monarchy by appealing to universal principles and the authority of God”
(Fontana, 1992, 115). From that point on it was all downhill; the Revolution
degenerated into the Terror. The revolutionary slogan “Liberty, Equality,
Fraternity” became a propaganda mask for official murder on a grand scale,
and it was retained to do like service by Napoleon, who having become dic-
tatorial master of France, turned the country’s revolutionary energies to the
military conquest of Europe.?

24. In dealing with the “Changing Concepts of Popular Sovereignty, 1764-1788 in
America, Kammen admits that it is uncertain ““whether popular sovereignty is most sensibly
referred to as a theory, a concept, or simply a shifting set of attitudes” (1988, 14). Of the
three, the last appears to be the most that can be claimed. Nevertheless, it cannot be denied
that, in modern American thought, the notion continues that governmental authority is
derived from “‘the people,” and finds expression even when its empirical foundations are
highly dubious. For example, in the elections of 1994, when the Republican Party won
control of both houses of Congress, party leaders confidently contended that they had been
given a “mandate” by “‘the people” to carry through a program of radical reform, despite
the fact that only 39 percent of the electorate voted and, in the aggregate, Republican
candidates received only 52 percent of the votes cast.

25. In his “Lectures on Heroes” Thomas Carlyle remarked, approvingly, that “The
French Revolution found its Evangelist in Rousseau” (1888, 325). The American historian
of sociology, Robert Nisbet, offers a more detailed appraisal: ““Rousseau’s relation to the
Revolution is an interesting one. To think of him as one of the ‘causes’ of the Revolution
is, of course, absurd. He was too little read, too little respected in France during the years
that preceded the Revolution. Even in 1789, when the Revolution broke out, there is little
evidence that his ideas mattered very much. But by 1791, . .. he had become the Grey
Eminence of the Revolution: the most admired, most quoted, and most influential of all
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There was, of course, a reaction, led by the church and expressed in French
political theory most strikingly by Louis de Bonald’s Théorie du pouvoir pol-
stique et veligienx (1796) and Joseph de Maistre’s Considérations suv ln France
(1797). De Maistre far outdid Hobbes in reading the political upheaval he
was living through as certifying the necessity of monarchical absolutism. Sec-
ular power, when sanctified by the true religion, he contended, partakes of
divine authority. It is absolute and indivisible, and the duty of the citizen is
total submission to the state and unquestionable obedience to its officers.
The doctrine of the sovereignty of the people is atheistical and must be re-
jected by all adherents of the true religion. He warned that correction of the
Revolution’s errors would not be easy. The Terror evidenced the fact that a
great evil had entered the world, one that could only be combatted by the
further shedding of blood, even that of innocents, for all members of the
body politic were tarnished with collective guilt. And, for de Maistre,
the reconstruction of the social order demanded yet more: firm rejection of
the intellectual principles of the Renaissance and the Enlightenment; the sup-
pression of science, rationalism, and utilitarianism; the ending of religious
toleration; and the submission of the state to the supervision of the Catholic
Church.2¢

Yet despite the excesses committed in the name of popular sovereignty, the
idea was quite impervious to criticism by dithyrambic intellectuals like de
Maistre, and also by more sober observers. The doctrine retained, and still
retains, a prominent and honored place in Western political thought.?” It is
common opinion in democratic states that the best form of government is
self-government, and that this is achievable if sovereign authority rests, at
least ultimately, with the people. The contrary notion—that all government

the philosophes. His exciting combination of individualistic equalitarianism . . . and of a
General Will that gave legitimacy to absolute political power . . . was made to order for
revolutionary aspirations” (Nisbet, 1966, 35).

26. An excellent essay on de Maistre is Isaiah Berlin’s “‘Joseph de Maistre and the Origins
of Fascism” (1991, 91-174). For a brief, but more comprehensive, examination of the
reactionary school, see Merriam (1972, ch. 3).

27. “Since the American and French Revolutions . . . it [ popular sovereignty] has sooner
or later come to be the prevalent doctrine, at least in all the more advanced political soci-
cties” (Hinsley, 1986, 154). Hinsley regards Rousseau’s expression of the doctrine as one
that will remain definitive: ““it can be modified in detail, but it cannot in essence be out-
done.” That popular sovereignty continues to have appeal in normative political theory and
empirical political analysis is clearly shown in Mostov (1992). The use of the notion in
American constitutional jurisprudence also remains undiminished. In a recent judgment of
the Supreme Court, which denied to state governments the authority to limit the terms of
office of federal senators and congressmen, Justice John Paul Stevens, author of the majority
decision, declared that “‘a critical postulate” of the American system of government is ““that
sovereignty is vested in the people” ( New York Times, May 23, 1995, A10).
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is, unavoidably, the exercise of power by the few over the many—is a prop-
osition that wins explicit acceptance only among anarchist ideologues and
(some) professional political scientists. But the popular sovereignty doctrine
must confront a problem that Rousseau evaded: A regime of direct democ-
racy, such as that of the early New England town governments, is impractical
in a political community that is geographically extended, with a large popu-
lation. In Rousseau’s time, France had a population of 27 million. To imagine
“the people” (even if restricted to adult males) meeting together for effective
deliberation of public policy is a hallucination. It is equally illusory to regard
the principle of popular sovereignty as maintained in a polity where legislators
are chosen by popular vote to “represent” the people. Representative gov-
ernment is not “‘self-government” and does not dispense with the need to
investigate the dynamics of political power. In discourse on representative
government, observes Mcllwain, “‘the phrase ‘popular sovereignty’ contains
a contradiction in terms; for, whether we like it or not, in choosing a legis-
lature we are choosing a master, and because we choose it, it is no less a
master than a monarch with a hereditary title” (1950, 111).28

Edmund Morgan’s detailed survey of the history of the notion of popular
sovereignty (1989) gives it a major place in the development of modern po-
litical thought by displacing the view that monarchs held sovereign power as
God’s lieutenants on earth. The English parliamentary opponents of the early
Stuart kings invented the sovereignty of the people, says Morgan, as a fiction
that, in effect, endowed themselves with sovereign authority as the people’s
representatives (1989, 49f., 169). Morgan errs in tracing the origin of pop-
ular sovereignty to seventeenth-century England, but he is on solid ground
in claiming that its invocation there was very important in the subsequent
development of Western political thought. In order to appreciate its signifi-
cance, however, one must distinguish between two ways in which the doctrine
was employed (and continues to be employed) in political discourse: (1) as a
normative principle that legitimizes the exercise of coercive power by the
state, and (2) in accord with Bodin’s contention that, as a matter of empirical
fact, there is a seat of sovereignty in every state, and the positive study of
politics must attend to its locus.

As Morgan shows, most of the English and American devotees of popular
sovereignty argued the first of these propositions. Only the Levellers of
the English Civil War period (1989, 66-77), and the occasional utopianist
since, have entertained the idea that “‘the people” can literally perform the

28. In the concluding essay in his collection of papers on the ‘“‘unfinished journey” of
democracy, John Dunn expresses the view that the only real democracy is direct democracy.
Although he sees some merit in representative government, he suspects it of being a “‘con-
juring trick’” designed to keep the masses docile (1992, 248f).
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hands-on tasks of governance. Even in a small community, “self-
government” must be, as a matter of pragmatic necessity, the exercise of
political power by the majority, or some other subset of the populace. In a
large community, it is ineluctably the exercise of political power by the few
over the many.

Rousseau evaded this problem by construing “‘the people” to be a singular
living entity, with mind, will, and purpose. In the history of political thought,
this is not the only concept that has been reified in order to declare it to be
the seat of sovereign authority. Over the years since Bodin, various other loci
have been suggested: the state, the nation, the cultural community, the con-
stitution, the law, and, by philosophical idealists, ‘‘reason.”’?* Examining these
would only lengthen this review without advancing our political understand-
ing. Bodin contended that a sovereign authority must be a ““visible ruler,”
a singular monarch or a group small enough to constitute a cohesive center
of political power. I shall consider next a theory of sovereignty that meets
this requirement. Because that theory was almost exclusively the product of
writers who reformulated the doctrine of sovereignty in terms appropriate to
the English political system, I shall consider it as postulating the “‘sovereignty
of Parliament.”

Parliament as Sovereign

The notion that Parliament is the sovereign authority in England has been
traced back to Sir Thomas Smith in the later sixteenth century,* and to Rich-
ard Hooker, one of the most prominent theologians of the era. Hooker
asserted that the sovereign authority to make law properly belongs to Par-
liament as the agent of the whole people (Lloyd, 1991, 282), thus antici-
pating the contention of the parliamentarians of the early Stuart era that the
prerogative powers of the Crown were subordinate to those of the House of
Commons. The Revolution of 1688 was construed by Whigs as having firmly

29. On the first and last of these, see Merriam (1972, chs. 5-7 and 10); on the notion that
the seat of sovereignty is ““the nation,” see Cohen’s discussion of one of its main proponents,
the prominent early twentieth-century French jurist Adéhar Esmein (1937, ch. 2).

30. “Sir Thomas Smith set forth [in his De Republica Anglorum (1583)] the legal su-
premacy of Parliament in words to whose clearness and amplitude nothing can be added
today”” (Bryce, 1901, 553). Bryce gives a quotation from Smith that would seem to bear
this out. Sabine, however, noting that Maitland and Pollock have given similar interpre-
tations, disagrees, because Smith clearly recognizes that the monarch has powers which do
not depend upon Parliament. ‘““The most striking feature of Smith’s book,” Sabine adds,
“‘was that it regarded the constitution as consisting mainly of the courts and represented
parliament itself as the highest court in the kingdom™ (1937, 449). If Sabine is correct,
then Smith must be credited for asserting (and perhaps originating) yet another theory of
sovereignty: that its seat is occupied by the judiciary.
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established the sovereignty of Parliament and, by the end of the second de-
cade of the eighteenth century, even Tories had accepted it (Dickinson,
1976).

William Blackstone referred to Parliament as sovereign in his Commentaries
on the Laws of England (1765-1769), but his concept of “Parliament” was
ambiguous and his notion of “‘sovereignty’” unclear. Not until the mid-
nineteenth century was a coherent theory of parliamentary sovereignty
expressed in print, by Walter Bagehot in The English Constitution (1867).
Bagehot’s analysis was shortly superseded by A. V. Dicey’s Introduction to the
Study of the Law of the Constitution (1885).3! Bagehot and Dicey both em-
braced the theory that Parliament is the locus of sovereignty in England, but
there is an important difference between them. Bagehot regarded sovereignty
as a political doctrine, while Dicey contended that it is essentially a lggal one.
This disjunction between political scientists and lawyers on the nature of
constitutionalism persists today in academic scholarship. The theories of
Bagehot and Dicey will be examined separately in order not to obscure that
distinction.

Waliter Bagehot

Walter Bagehot (1826-1877) was a veritable prototype of the Victorian man
of comprehensive intellectual competence. He was a practicing banker, a law-
yer (though he never practiced), the editor for sixteen years of the outstand-
ing weekly magazine The Economist, for which he regularly wrote its two main
articles (Buchan, 1954, 768), and, in his short and unhealthy life, he also
wrote a large number of books and essays that embraced such diverse fields
as literary criticism, biography, Darwinism, the relation between the social
and natural sciences, contemporary economic and political events, monetary
and banking theory, and the English constitution. No fewer than three editions
of his collected works have been published since his death; the the most recent
(1965-1986) runs to fifteen substantial volumes. Handsome, charming, ar-
ticulate in speech and the possessor of an engaging literary style, he seems to
have been universally admired in his lifetime (except by the voters, who de-
feated all three of his attempts to enter Parliament), and that admiration

31. A recent textbook on the British political system observes: ““If Bagehot’s The English
Constitution has been regarded as the authoritative constitutional account for the golden
age of parliamentary government between 1832 and 1867, then Albert Venn Dicey’s In-
troduction to the Study of the Law of the Constitution . . . has come to be regarded as the
authoritative text for the period of parliamentary democracy since then and his account still
occupies the high ground of British constitutional theory today” (Dearlove and Saunders,
1992, 32).
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continues to the present day. G. M. Young called him “The Greatest Victo-
rian” (1937), and Asa Briggs, leading authority on the Victorian era, ranks
him with Anthony Trollope as a premier observer of English society in the
mid-nineteenth century (1972, ch. 4). Studies of his life and work, some
unabashedly hagiographic, continue to be published. I call attention to Bage-
hot’s repute because the modern reader of The English Constitution may be
inclined to wonder why it has not long since been consigned to the dustheap
of works that viewed the democratic trend of English politics with undeserved
alarm.

Bagehot greatly admired the English system of government as not only the
best that had so far been produced in the world, but one that was nearly
perfect (1928, 143-149). In his view, however, the system as it actually op-
erates had not been properly understood by previous writers. It was to repair
this deficiency that he undertook to write The English Constitution. But the
reader of it will quickly appreciate that it is more than a positive analysis of
the mechanics of English government. It has two normative objectives as well,
which are indeed so dominant that one might describe it as a tract aimed at
objectives that were of immediate political concern at the time of its com-
position. One of these was to persuade English admirers of American gov-
ernment (the only alternative system then meriting consideration by a civi-
lized society) that the English system was indisputably superior; the other
was to defend the principle that the best form of government is that which
places the levers of political power in the hands of the small part of the popu-
lation who possess the qualities of intellect and character necessary to the
operation of efficient government in a modern state. This latter principle,
Bagehot felt, was in danger of being subverted by the franchise reforms that
were then being advocated and, despite his persuasive analysis, were subse-
quently implemented by the Reform Act of 1867.

Bagehot embraces the Bodinian principle that there must be, in every state,
an ultimate sovereign authority, which he attributes to Hobbes: ‘““Hobbes
told us long ago, and everybody now understands that there must be a su-
preme authority, a conclusive power in every state on every point somewhere.
The idea of government involves it—when that idea is properly understood”
(1928, 195).32 If we take the phrase “‘on every point’ to mean what it would
seem to mean, a sovereign power must be unlimited in the scope of its au-
thority. His description of the Cabinet as having fused the legislative and
executive branches of the state into a singular authority, and his criticism of

32. In another passage he seems to soften this view somewhat, writing not that there
must be, but that there should be, such a power: “There ought to be in every Constitution
an available authority somewhere. The sovereign authority must be come-at-able, and the
English have made it so”” (Bagehot, 1928, 87).
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the notion of separation of powers (as produced by the American Constitu-
tion), indicate that Bagehot also thought that sovereignty in England is un-
divided. Thus he construes the political system of England as one in which
the Bodinian properties of absoluteness and indivisibility characterize the sov-
ereign authority.

The mid-Victorian readers of The English Constitution were most struck
by Bagehot’s contention that the development of the Cabinet was the most
important institutional change that had taken place in the English system of
government since the Revolution of 1688. Bagehot regarded this recognition
as his most significant insight. He begins his analysis with a discussion of this
new institution, which had, he emphasizes, eliminated the previous separation
of the legislative and executive branches of the government, and combined
them into a singular locus of political power.?* The most glaring defect in the
voluminous literature on English government, in Bagehot’s view, is its failure
to appreciate the momentous import of the development of the Cabinet. That
institutional innovation, together with a steady decline in the influence of the
monarch and the House of Lords, had elevated the House of Commons to
supreme authority in the state. The prime minister and the members of the
Cabinet, he notes, are drawn from occupants of seats in Parliament, and they
retain their offices only as long as a majority of the members of the House
of Commons are willing to let them do so. It is not altogether clear, from
Bagehot’s discussion, what entity he would name as the sovereign power: the
House of Commons at large, the political party holding a majority of the
seats in the Commons, or more narrowly still, the Cabinet. He definitely did
not mean to include the Lords, so when one says that Bagehot espoused the
doctrine of “‘parliamentary sovereignty,”” some qualification is necessary be-
cause the word ‘Parliament™ is often construed to include the House of
Lords, and sometimes the monarch as well.3* Resolution of this issue is, more-
over, complicated by the fact that some members of the Cabinet were then
selected from the Lords. At the time that Bagehot was writing The English
Constitution, the Earl of Derby, a member of the House of Lords, was prime
minister.3

33. ““The efficient secret of the English Constitution may be described as the close union,
the nearly complete fusion, of the executive and legislative powers . . . The connecting link
is the cabinet . . . The cabinet, in a word, is a board of control chosen by the legislature out
of persons whom it trusts and knows, to rule the nation . . . The first and cardinal consid-
eration is the definition of a cabinet . .. a cabinet is a combining committee—a hyphen
which joins, a buckle which fastens, the legislative part of the state to the executive part of
the state” (1928, 9-12, Bagehot’s italics).

34. In The English Constitution, Bagehot frequently refers to “Parliament’ when he
clearly means the House of Commons (see, e.g., ch. 5).

35. Bagehot was perfectly aware that the traditional definition of governmental functions
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Next to Bagehot’s emphasis on the Cabinet, the most striking feature of
his book is its distinction between the “‘efficient” and the “‘dignified” parts
of the English constitution. The queen and the House of Lords have very
minor roles to play in “efficient” duties, he contends; their main function is
to provide objects of awe and reverence that engage the attention of the
common people and unite them in submissive deference to superior beings.
It is only by historical accident that England has acquired a monarch and
aristocracy that can exercise such an “‘imaginative attraction upon an uncul-
tured and rude population” (1928, 186). But it is a great boon, for with the
“dignified” part of the constitution, the people of England can be ruled
without much use of coercive force. Amused, and bemused, by the behavior
of the royal family and the aristocracy, the masses of England cheerfully sub-
mit to be governed by the ““efficient” part of the constitution—the Cabinet
and the House of Commons.3¢

Bagehot’s essential political theory is that in a modern and large political
community, the mass of the people deserve to be efficiently governed, but
they lack the personal qualities that such governance requires. These qualities
are very scarce, confined to the “‘educated ten thousand” (1928, 6), to
whom, alone, the government of the nation should be entrusted. In the
introduction written for the second edition of The English Constitution in
1872, Bagehot argues that the 1832 extension of the franchise to ten-pound
householders had not significantly altered the English system of government,
as it might have done, because the new electors allowed themselves to be
guided in their political views by ““the better educated classes” and voted for
candidates who were members of those classes. The vital question for Bage-
hot, after the franchise had been significantly extended by the Reform Act of
1867, was whether the new electors would show the same “‘deference . . . to
their betters” (1928, 263f.), which was the only way that England could
continue to enjoy the best government in the history of the world.

Bagehot was pessimistic, but he was not of the opinion that the Rubicon
had been irremediably crossed in 1867. There was a way of handling the new
situation. ““Our statesmen . . . have to guide the new voters in the exercise
of the franchise; to guide them quietly, and without saying what they are
doing, but still to guide them.”” All is lost if, at this time when “‘great igno-
rance has an unusual power in public affairs” (1928, 270), the statesmen of

was tripartite, composed of the judiciary as well as the executive and legislative “‘branches”
of government. But it is curious that he does not devote a chapter to the judiciary; indeed,
he hardly mentions it at all in The English Constitution.

36. Bagehot does not systematically present his theory of the English constitution as “‘a
double set of institutions” (1928, 148) in any one place. Reference to it is frequent, though
passim. For some distinctive passages, see 6f., 53f., 80f.
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the two political parties should try to compete with one another for the favor
of the lower classes, or if those classes should form a political party of their
own. An ““evil of the first magnitude” will ensue; for ““ Vox populi will be Vox
diaboli’ (268t.).

Bagehot’s hope (it cannot be called ““confidence”) that rule by the select
few might still be maintained derived from what he had described, in the first
edition of The English Constitution, as the “‘dignified”” part of the constitu-
tion. ““A free government is essentially a government by persuasion” (1928,
185), and in its queen and aristocracy, together with the lower classes’ un-
thinking reverence of them, England possesses an instrument of popular per-
suasion of unique efficacy. If the attention of the lower orders is kept fixed
upon the “‘theatrical show” of ““pomp,” “‘spectacle,”” and “‘wealth” (236)—
the visible evidence of government to their limited understanding of it—the
hidden ““efficient” part of the constitution, the real government, may con-
tinue to be left alone to exercise quietly the sovereign powers of state. Other
nations are less well equipped to deal with the rising tide of democracy; more
coercive methods may be the only means by which they may preserve rule by
the few over the many. In essence, Bagehot embraced Plato’s proposal that
the mass of the people should be held in check by the inculcation of a “noble
lie.”” It is not quite the same lie that Plato proposed—it is psychological and
sociological rather than metaphysical—but it is ““noble” because its object is
efficient government.

Needless to say, Bagehot had a low view of the American Constitution.
Federalism in itself, he believed, violates the principle of indivisible sover-
eignty, a transgression compounded by the adoption of the separation of
executive and legislative authorities within the central government (1928,
196f.). The “‘principal thought of the American constitution-makers,”” writes
Bagehot, was that “‘they shrank from placing sovereign power anywhere.
They feared that it would generate tyranny” (199). Relying, unwisely he
thought, upon the principle of checks and balances instead of unified sover-
eignty, they produced a governmental system incapable of dealing with the
serious problems that confront the community, as evidenced by the degen-
eration of the dispute over slavery into civil war. The English system attracts
better talent to politics than does the American, Bagehot declares, and in
quiet as well as unquiet times, the policy-making and administrative efficien-
cies of the English political system are distinctly superior (24-29). It is un-
fortunate, he observes, that the only other major nation with a system of
“government by discussion’ had chosen to construct a constitutional system
that is inherently unviable.?”

37. See (1928), 299-312, for Bagehot’s most extended comparison of the English and
American systems.
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It is perhaps unnecessary to conclude our examination of Bagehot with a
critique of his central political theory, because the modern reader will be well
aware that the extension of the franchise to the English lower classes did not
have the disastrous consequences that he feared. In fact, today the universal
adult franchise is commonly taken to be an essential property (and, unfor-
tunately, by some as the only essential property) of a constitutional democracy.
The English Constitution is now seldom referred to in the scholarly literature
on political theory. In this domain, Bagehot retains the interest of only a
small band of uncritical admirers, and the occasional commentator who re-
gards the American system of government as persistently running into dead-
lock and needing reforms that will reproduce the centralizing features of
British Cabinet government.3® But some brief observations on The English
Constitution are in order before we leave it.

First, the doctrine of parliamentary sovereignty is not dependent upon
Bagchot’s theory of the double constitution, with “‘efficient” and “‘dignified”
parts. In fact, the most commonly held view of the English constitution today
is that it is fundamentally based upon the sovereignty of Parliament. But few,
it any, of those who hold this view would argue that it requires the support
of the ancient institutions of monarch and aristocracy in the way that Bagehot
claimed. Moreover, the nations of the British Commonwealth, and a number
of others, have systems of government like England’s, which operate as ef-
fectively without such institutions.

Second, the greatest merit of The English Constitution is that it maintains
a strong focus on the issue of political power. Unlike Dicey, Bagehot does not
allow himself to be diverted from this theme, and there is no author I have
encountered who is more attentive to the fact that the organized few can
dominate the unorganized many. Indeed, his analysis of the role of the ““dig-
nified” element in the English constitution serves to highlight the fact that
there are more ways in which this may be done than by physical coercion and
the threat thereof.

Third, The English Constitution occupies a place in the history of political
organization as containing the first clear statement of the mechanics of Cab-
inet government, but despite Bagehot’s perceptiveness in seeing the great
significance of the Cabinet, he was not correct, even for his own day, in
construing the English political system as one of unified sovereignty. Even if
we restrict attention to the formal machinery of government, his depiction is
inaccurate, and if we regard the “governmental system” of England more

38. Among these, the most prominent was Woodrow Wilson, in the days when he was
an academic political scientist (see Hofstadter, 1954, 241f.).
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broadly to include also the nonofficial institutions that can exert significant
influences on the formation of public policy and its execution—the mass
media, political parties, trade associations, organized minorities, religious in-
stitutions, and so forth—that system quickly appears to lack a singular seat
of sovereign power, and to consist instead of a network of competing insti-
tutions. The English and American systems are much more alike than Bage-
hot appreciated.

Fourth, the exclusive focus of Bagehot’s study of the English constitution
is governmental efficiency. The protection of individual freedom and the civil
rights of minorities, which surely must be one of the main objectives of a
constitution, whether written or unwritten, receives no attention. We know
from Bagehot’s other writings that he was much concerned with this matter;
he was a “liberal” in the tradition of Milton, Locke, Burke, and Mill. If in
writing The English Constitution he took this for granted, it only serves to
show how easily a political community that has won its way to liberty can
forget the hard struggle by which it was achieved. In leaving the impression
that the English are so secure in their liberty that there is no longer need for
vigilance, he did a disservice.

Finally, Bagehot’s failure to consider the role of the judiciary is a serious
defect. In a polity such as England, operating under the rule of law, the
ordinary citizen comes into direct contact with the coercive power of the
state most hazardously in the courts. No adequate examination of constitu-
tionalism can do without an appraisal of the role of the courts. In the next
section, I consider a theory of British constitutionalism that focuses heavily
on the judiciary.

A. V. Dicey

“Sovereignty,” writes Mcllwain, ““is the central formula of our political
thought, and the key to much of our constitutional history. We must at least
be clear on what we mean by it.”” And what we mean is clarified if we rec-
ognize that ““ ‘sovereign power’ as distinct from any other power is the highest
legal power in the state. And this being so, the term ‘sovereignty’ has no
proper application beyond the domain of law. It is a purely juristic term and
it should convey a purely juristic idea” (1939, 68, 29f.). The outstanding
figure in the development of this version of the sovereignty doctrine was
Arthur Venn Dicey, but modern historians are in general agreement that its
originator was John Austin.

Austin was an academic jurist who taught at University College, London.
His lectures there formed the basis of his Province of Jurisprudence Deter-
mined (1832) and the enlarged Lectures on Jurisprudence (1861-1863). Mer-
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riam describes him as ‘“‘the keenest of English jurists since the time of
Hobbes” (1972, 133). Philosophically, he was a disciple of Jeremy Bentham
and embraced without reserve the notion that the state can, and should, be
vigorously employed in the promotion of “‘the greatest good of the greatest
number.”” In developing this view into a doctrine of legal sovereignty, how-
ever, Austin espoused a theory of the state that many, including Henry Sidg-
wick, the leading utilitarian philosopher of the late nineteenth—early twen-
tieth century, found severely defective and, indeed, odious.

Austin adopted, from Hobbes, the view that there must be a definite center
of absolute sovereignty in every state. He rejected the notion that sovereignty
can be ascribed to transcendental entities such as those proposed by Rousseau
and the idealists. The sovereign authority must be “a determinate body . . .
capable of corporate conduct . .. The distinction between ruler and ruled
must stand out clearly and distinctly; there must be no doubt as to where the
sovereign power really is” (Merriam, 1972, 142). The key to its locus is the
“habitual obedience” of the mass of the people. A “‘law” is a command, but
the entity that issues it does not possess the true mark of sovereignty unless
the people are accustomed to obey.?*

It would seem to follow from Austin’s definition that the sovereign entity
in Britain is Parliament, or the House of Commons, a locus that would make
his theory of sovereignty indistinguishable from Bagehot’s. But despite his
insistence on a determinate body, Austin shrinks from naming one. In ref-
erence to the United States, he appears to contend that the sovereign entity
is that which has power to alter the Constitution, but the procedures of
amendment laid down in that document cannot be realistically described as
identifying a determinate body of persons. Austin seems to have been trying
to construct a jurisprudence that depicted law as a self-contained intellectual
system, independent of anything that is not itself within the domain of law.
His effort to do so would have had little more than antiquarian interest, if
not for Dicey. Dicey recognized, without attempting to gloss over the matter,
that the legal system of a nation cannot be construed as completely indepen-
dent of nonlegal factors, but he carried the attempt to formulate the doctrine
of sovereignty in purely legal terms as far as would seem possible.*°

39. Sidgwick summarizes Austin’s definition with his customary clarity: “‘Every Positive
Law of any State is a general command to do or abstain from certain acts, which is issued
directly or indirectly by the Sovereign of the State to a person or persons subject to its
authority: the Sovereign being that determinate person, or body of persons combined in a
certain manner, that the bulk of the members of the State habitually obey, provided that
he, or it . . . do not habitually obey any one else” (1969, 651).

40. Austin’s jurisprudence has been subject to a many severe critiques, which we cannot
take time to review here. I would refer the reader especially to Sidgwick (1969, app. A);
Bryce (1901, ch. 10); Merriam (1972, ch. 8); and, for a rather more idiosyncratic appraisal,
Dewey (1894).
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A. V. Dicey was a jurist of great distinction. As Vinerian Professor of Eng-
lish Law at Oxford from 1882 to 1909, he occupied the most prestigious
academic post to which any lawyer could aspire. His Introduction to the Study
of the Law of the Constitution was developed from the course of lectures he
devised to instruct students in the basic principles of English constitutional
law. Dicey retained this didactic focus in writing the published text, thereby
making it more accessible to nonprofessional readers than many other books
of law. For more than a century, it has been an immensely influential book.
First published in 1885, it went through eight revised editions during the
author’s lifetime, and two more have been published since. Wade’s 1959
edition of Dicey’s book has been reprinted eleven times, and a century after
its first appearance, it was still selling at the rate of 600 copies a year (Black-
burn, 1985, 681). It continues to be regarded as a definitive work on English
constitutional law, and is studied by students of jurisprudence in America as
well as in countries with constitutions of the English type (McEldowney,
1985, 39-41).

Dicey was also the author of another important book: Lectures on the Re-
lation between Law and Public Opinion in England durving the Nineteenth
Century. First published in 1905, it is still referred to by intellectual historians
as a major work on Victorian England. In view of his eminence as the most
important jurist to attempt to construct a legal theory of the English consti-
tution, Dicey’s Law and Opinion demands at least passing note here because
its main thesis is that the making of law by Parliament, even before the Reform
Act of 1867, was, and continues to be, driven by the extra-legal factor of
“public opinion.” One might speculate that his lectures on this issue were
composed in response to critics—perhaps especially his friend Henry Sidg-
wick—who had chided him for giving inadequate attention to it in his Law
of the Constitution.

Students of the English constitution, writes Dicey, have reason to envy their
counterparts in countries like the United States that have written constitu-
tions, for their teachers know precisely what must be discussed. The English
student, even after consulting the most distinguished legal, historical, and
philosophical authorities such as Blackstone, Hallam, and Bagehot, will find
that “‘the whole province of so-called ‘constitutional law’ is a sort of maze in
which the wanderer is perplexed by unreality, by antiquarianism, and by con-
ventionalism” (1960, 4-7). The way out of this maze is to distinguish be-
tween political and legal sovereignty. These two domains are not, in practice,
separable, but they are conceptually distinct, and it is the latter that one must
attend to in examining the /aw of the constitution. In countries like the
United States, which are federal unions and have written constitutions, there
is no definable locus of legal sovereignty (Dicey, 1960, pt. 1, ch. 3). In the
English system of government, however, the sovereign authority is clear: it is
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Parliament, which possesses the sole authority to make law and is not re-
stricted, in the subject or substance of its legislative acts, by anything that lies
within the domain of law.

In the final pages of his large book, Dicey summarizes his essential theory:
“The law of the constitution . . . is in all its branches the result of two guiding
principles . . . The first of these . . . is the sovereignty of Parliament . . . The
second . . . is what I have called ‘the rule of law,” or the supremacy, through-
out all our institutions of the ordinary law of the land . .. which means at
bottom the right of the courts to punish any illegal act by whomsoever com-
mitted” (1960, 470f.). Dicey devotes part 2 of the Law of the Constitution
(almost half of the book) to the “Rule of Law,” under which heading he
discusses “The Right to Personal Freedom,” “The Right to Freedom of
Discussion,” ““The Right to Public Meeting,”” and other topics that have been
central concerns of the doctrine of constitutionalism since its beginnings in
the later Middle Ages (and even before, in Periclean Athens and republican
Rome). The liberties of the people are secured in England, Dicey argues, not
by a written constitution, but by the rule of law conventions of its unwritten
one, which, like the legal supremacy of Parliament, ‘“have been gradually
worked out by the more or less conscious efforts of generations of English
statesmen and lawyers” (470). As Dicey construes it, Parliament may legally
pass any law that it pleases, but by well-established convention, all laws must
be general as to the scope of their domains, not exempting anyone within
the jurisdiction of Parliament (especially the lawmakers themselves) from the
responsibility to obey them. According to Dicey, that is the way in which the
power of the state is effectively constrained in England. Legislators will not
pass odious laws if they themselves will be subject to them. In effect, it places
them, like other citizens, under the jurisdiction of a court system that im-
partially applies the law.#!

The courts come into Dicey’s theory of the law of the constitution in a
fundamental way. What 45 a “law’’? Dicey is not satisfied to define it as a

41. Dicey’s Law of the Constitution was very influential in promoting the doctrine of the
“rule of law” in English jurisprudence and political science. I should note, however, that
there is some inconsistency between it and the principle of legal sovereignty. The rule of
law focuses on the properties of legal enactments, whereas the notion of legal sovereignty
refers to the source of law, and there is nothing in it, as such, that restricts the lawmaking
authority from exempting anyone from its provisions (see Wormuth, 1949, 211f.). On the
evolution of the rule of law doctrine since Dicey, see Jowell (1994). Sir Ivor Jennings was
rather disingenuous in titling his appraisal of Dicey on the fiftieth anniversary of the pub-
lication of the Law of the Constitution ‘“‘In Praise of Dicey,” because it is mainly a harsh
critique. But he was perfectly sincere in saying that “the Constitution was for him an
instrument for protecting the fundamental rights of the citizen, and not an instrument for
enabling the community to provide services for the benefit of its citizens” (1935, 132).
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statute passed by both houses of Parliament and given royal assent. But he
was too much of a positivist to consider seriously the notion that a putative
law must pass the test of conformity to “‘natural law.”” He defines a law as
any rule or command that the courts of England will recognize as a valid law:
“A law may, for our present purpose, be defined as ‘any rule which will be
enforced by the courts” ”” (1960, 40). In a nation that has no written con-
stitution limiting the lawmaking power of the legislature, is this not a dis-
tinction without a difference? To common folk it would seem so, but to the
perceptive lawyer, it opens the possibility of arguing that for some reason
(such as failure to follow prescribed procedures), a particular statute or ad-
ministrative regulation is not a “‘law,”” and the courts can properly decline to
enforce it. In effect, it imports into the English legal system something like
the American system of judicial review.

The rule of law principle is not the only “convention of the constitution’
that Dicey discusses. Indeed, for a jurist who purports to instruct his students
in law, he devotes a remarkable amount of attention in his Law of the Con-
stitution to the nonlegal elements of the working constitution of England.*?
In Jennings’s appraisal, “Dicey’s analysis of constitutional conventions (he
invented the term) was a magnificent contribution to English public law.”
But, he adds, this drew the book outside the limits that Dicey had imposed
on it. “Itis a discussion not of law, in his narrow sense, but of political science
and jurisprudence. The conclusions which he reached were based essentially
upon political theory” (1935, 130).

The conventions of the constitution posed a great puzzle for Dicey. His
empirical realism demanded their recognition, but his legal approach to the
constitution forbade their inclusion because conventions are not recognized
as binding by the courts. ““By far the most perplexing of the speculative ques-
tions suggested by a study of constitutional law,” he admits, are “‘the sanc-
tions by which the conventions of the constitution are enforced” (1960,
439). Dicey failed to answer this question satisfactorily. He notes that con-
stitutional conventions are widely respected and obeyed, even more so than
some laws are (440), but he does not explain why this is so. Nevertheless, in
concluding this chapter he writes, with undiminished confidence in his ap-
proach to the English constitution:

Let us cast back a glance for a moment at the results which we have
obtained by surveying the English constitution from its legal side.
The constitution when thus looked at ceases to appear “‘a sort of

42. Part 3 of the book concerns “The Connection between the Law of the Constitution
and the Conventions of the Constitution.”” This, together with part 2 on the “Rule of
Law,” constitute almost two-thirds of the text.

Copyright © 1999 The President and Fellows of Harvard College



48 Controlling the State

maze”’; it is seen to consist of two different parts; the one part is made
up of understandings, customs, or conventions which, not being en-
forced by the courts, are in no true sense of the word laws; the other
part is made up of rules which are enforced by the courts, and which
... are laws in the strictest sense of the term, and make up the true law
of the constitution.

This law of the constitution is, we have further found, in spite of all
appearances to the contrary, the true foundation on which the English
polity rests, and it gives in truth even to the conventional element of
constitutional law such force as it really possesses. (1960, 469f.)

It appears therefore that, in Dicey’s view, the law and the conventions do not
share equal status as elements of the English constitution; the former domi-
nates the latter. This is the heart of the notion of sovereignty as a legal doc-
trine. But I should note, again, that Dicey is concerned only with the law of
the constitution. He explicitly states that ‘“‘the fundamental dogma of modern
constitutionalism [is that] the legal sovereignty of Parliament is subordinate
to the political sovereignty of the nation” (1960, 453), which resides in the
people or, at least, in the electorate (430—436). He does not appear to have
perceived any conceptual conflict between these two sovereignties.

From the first appearance of Dicey’s Law of the Constitution in 1885, it
was the object of a great deal of discussion in the legal and political literatures.
Much of this attention consisted only of fulsome praise, but some was critical
of particular points, especially its comparison of the English rule of law to the
French droit administratif (see, e.g., Lawson, 1959). A trenchant compre-
hensive critique of Dicey’s approach to the constitution—Sir William Ivor
Jennings’s The Law and the Constitution (1933)—did not appear until almost
fifty years after the publication of Dicey’s first edition. It would be tedious,
and of very little profit, to review these criticisms of Dicey in detail, especially
since, at bottom, his doctrine of sovereignty is the same as Bagehot’s in fo-
cusing upon the supremacy of Parliament as the nation’s lawmaker. A few
brief comments must suffice to conclude the discussion.*?

43. In this discussion of sovereignty as a legal doctrine, I have concentrated upon Aus-
tin’s and Dicey’s presentation of a view that many other jurists also advanced. I cannot
review this literature here, but should note one writer at least, Hans Kelsen, the leading
luminary of what is sometimes called the “Viennese School of positive law.” Kelsen mi-
grated in 1940 to the United States and taught for a number of years at the University of
California in Berkeley. He insisted upon defining sovereignty solely in terms of law and
went much further than Dicey had been prepared to go in construing a nation’s law as a
self-contained system, independent of its political and social constituents. Every such legal
system, in his view, rests upon a ‘“Grundnorm,” a basic normative principle, which in
England is the sovereignty of Parliament and in America is the sovereignty of the Consti-
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Having come to the end of our survey of the doctrine of sovereignty since
Bodin, it is striking how little it was modified over four centuries. Modern
adherents to the doctrine appear to be as convinced as was Bodin that the
central problematic of political analysis and the comparative study of political
organization is the discovery of the locus of sovereign authority. In modern
democratic polities that locus may not be as evident as it was in the sixteenth
century, but it must exist. Bagehot acknowledged that the political system of
the United States has no such locus, but he regarded it as therefore funda-
mentally flawed and, in the long run, likely to prove unviable. It might be
argued that Dicey’s most important contribution to the theory of sovereignty
was that he followed Bagehot only halfway; he acknowledged that there was
no unified seat of sovereignty in federal political systems, but he did not
regard them as unviable on that account—thereby, in effect, he abandoned
Bodin’s central principle. The number of federal states had grown appreciably
during the forty-eight years between the first edition of Bagehot’s English
Constitution and the last revised edition of the Law of the Constitution that
Dicey prepared. The British North America Act (1867), establishing Canada
as a federal state, was passed in the very year that Bagehot’s book first ap-
peared, so it appears that his negative appraisal of federalism was not generally
shared by his contemporaries. Once the Bodinian insistence on indivisibility
is abandoned, however, there seems to be nothing in political theory that
serves to specify the limit to which the dispersion of political power might be
carried; without indivisibility, the whole doctrine of sovereignty is fatally un-
dermined.

In Dicey’s view, the significance of the American Constitution did not lie
in its inclusion of a Bill of Rights, but in its establishment of a federal form
of government, with legislative powers divided between national and state
authorities. If a constitution is such a vital part of a political system as Dicey
clearly thought, then one should expect that the political and social orders
of federal states would develop very differently from unitary ones. But this is
obviously not so. The outstanding feature of the United States and Great
Britain as political communities is their similarity in effectively controlling
state power, not their institutional differences. Moreover Canada, a federal
state but one having a parliamentary system modeled after Britain’s, is more
like the United States than Mexico, whose political system is modeled on the
United States. Britain and the United States differ in the structure of their
governmental systems, but, as Dicey himself writes, ““in every other respect

tution. His ideas are most accessible in English in his General Theory of Law and the State
(1945). For useful reviews and appraisals of Kelsen see Cohen (1937), ch. 5); Beinart
(1952); and Ebenstein (1968).
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the institutions of the English people on each side of the Atlantic rest upon
the same notions of law, of justice, and of the relation between the rights of
individuals and the rights of the government, or the state’ (1960, 140).#*

Moreover, when Dicey writes of “‘Parliament’ as the /egal sovereign, and
Bagehot refers to it as sovereign without that qualification, they seem to
regard its House of Commons as a unified institution. Neither comments on
the role of the “Loyal Opposition,’” though this is surely one of the essential
features of constitutional government. It is difficult to see how a modern
legislature, as a deliberative body, could function properly without general
acceptance of the notion that opposition to the proposals of the majority, or
the executive, is not treasonous but an indispensable part of good govern-
ment. Nor can the ruling party stifle opposition simply by claiming that it
had been given a ““mandate’ to rule in the preceding elections. But does this
not mean that the majority party lacks morally valid sovereign authority and,
indeed, that even a majority of the electorate does not have truly sovereign
political authority? Majorities are most assuredly not unanimities. Unless one
is prepared to accept Rousseau’s doctrine of the “‘general will” under the
sway of which dissidents are merely being ““forced to be free,” a constitutional
order must allow room for political minorities to influence public policy for-
mation.

In defining a law as a command that the courts will enforce, Dicey rec-
ognizes that the authority to interpret the law gives to the judiciary powers
that are, in effect, legislative. ““A large proportion of English law is in reality
made by the judges,” he explains, and this weighting of the judicial branch
is compounded by the system of case law in which judges regard the judg-
ments rendered in previous cases as precedents that should be followed. ““The
appeal to precedent is in the law courts merely a useful fiction by which
judicial decision conceals its transformation into judicial legislation,” writes
Dicey. This “‘judicial legislation,”” however, does not violate the principle of
parliamentary supremacy in his view, for it is only “‘subordinate legislation,”
carried on with the assent and subject to the supervision of Parliament (1960,
19, 60f.). This process in eftect reduces the common law of England, which
jurists since Coke have regarded as the main repository of the constitution,

44. On similar grounds, one might reject the contention that the distinction between a
written and an unwritten constitution is fundamental. “However that may be, and if it
pleases the British to emphasize the fact that they have a constitution which is not written,
this question is of secondary importance . . . What really matters is the end, the zelos. And
the purpose, the zelos, of English, American, and European constitutionalism was, from the
outset, identical . . . a fundamental set of principles, and a correlative institutional arrange-
ment, which would restrict arbitrary power and ensure a ‘limited government’ > (Sartori,

1962, 855).
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to the status of “‘subordinate legislation.” There is no getting away from the
fact that laws must be interpreted, and whoever has the authority to interpret
them has power that only casuistic reasoning can deny to be legislative in
nature. One commentator, indeed, goes so far as to suggest that the judiciary
is the real sovereign: ““‘As long as it is for the courts to ascertain and apply
the law, so long will parliamentary [sic] sovereignty rest with the courts”
(Gray, 1953, 61).

More important still is that “courts” consist of juries as well as judges. In
most cases where individual citizens become seriously engaged with the law,
they will have to face a jury composed of laymen as well as a judge learned
in the law. Legal theory holds that judges and juries have distinct responsi-
bilities: judges decide matters of law, and juries decide matters of fact. This
legal fiction fails to recognize that juries are under no sanction to confine
their attention to the determination of guilt or innocence as a “‘fact.”” In
practice they regularly disregard the limits that legal theory places upon their
authority, despite the lectures that presiding judges may give them concern-
ing their restricted role in the judicial process. The point uppermost in the
minds of jurors when they retire to consider their verdict (without the judge
being present) is not whether the accused is guilty or innocent, but whether
he or she deserves to be punished, and the probable consequences of that
punishment. There is an endless number of cases in which juries have ren-
dered verdicts that are in plain defiance of palpable facts, and this is not
because they have embraced the epistemic doctrine that all facts are opinions.
They refuse to convict if to do so would seriously violate their own sense of
what is just or expedient. Historians have pointed out, for example, that in
the early nineteenth century, when there were scores of capital crimes on the
statute books of England (including pickpocketing and counterfeiting), juries
acquitted the accused on many occasions when his guilt was all but certain.
What does it mean then to say that Parliament is the legal sovereign because
it makes laws that the courts will enforce?

Morecover, between Parliament and the courts stand the law officers of the
state. They do not have the protection from summary dismissal that judges
have, but it would be absurd to contend that they behave as automata, ex-
ercising no discretion at all as to whom to arrest, whom to bring before the
courts, and what charges to prefer. In fact, there are many laws still on the
statute books that are simply not enforced for one reason or another, includ-
ing the view of law officers that they are unwise or unjust. When social mores
change, allowing laws to fall into desuetude is one of the ways in which they
are repealed, without any act of the legislature. In such cases, are not the law
officers making law?

When Dicey wrote the Law of the Constitution, the body of ““administrative
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law”” in England was small; today it has become the most important instru-
ment by which the lawmaking authority exerts power over individual citizens
and business firms. Legislatures pass general laws, leaving it to the appropriate
executive departments to construct the specific regulations by which the law
is actually implemented. Citizens who find themselves afoul of the taxing
authority, or the administrator of health and safety regulations, may ask to
be shown by what authority they are being charged, but they will then be
referred not to a statute, but to a small passage in a large volume of regulations
written by civil servants. Such a citizen may, of course, appeal to the courts,
but they will inform him that the regulations have the same legal status as
statutes do. Who, then, actually exercises the powers of legal sovereignty in
the polity? Anyone who has a taste for coercive authority might well decide
there are better opportunities to satisfy it in becoming an official of the tax-
ation authority than in standing for election to the legislature. In modern
democracies, protection of the people’s liberties from arbitrary exercise of
official authority requires as much, or more, attention to the pedestrian ac-
tivities of minor officials than to the majestic proceedings of a Parliament or
Congress.

The large apparatus of administrative law that has developed in recent years
concurrently with the great extension of the scope of the state highlights the
proposition that the main problematic of political analysis is political power—
its institutional distribution and the mechanics of its exercise. Focusing upon
the discovery of the seat of sovereignty, even if only in the domain of law,
dissipates one’s energies in the attempt to capture a wraith.

It is perhaps understandable why lawyers find the concept of sovereignty
indispensable: their profession is dedicated to bringing disputes to definitive
settlements. Our sense of justice requires that appeals to higher courts be
permitted in order to prevent miscarriages of justice. But the process must,
at some point, be brought to an end, and an ultimate judicial authority is
established in order to accomplish this. The political process is very different.
It deals constantly with problems that can never be finally resolved. They can
only be coped with, for the nonce, in some reasonably satisfactory fashion.
Even if construed simply as an instrument for efficiently permitting collective
action, let alone the protection of minority interests, politics is very different
from law (see Gordon, 1980, ch. 1).

As always in such matters, one must beware of carrying a good argument
too far. In the enthusiastic search for flaws in Dicey’s doctrine of legal sov-
ereignty, it would be absurd to conclude that in a modern constitutional
polity, the law, and the legislatures that make the law, are of negligible im-
portance. Mcllwain defended the doctrine of sovereignty by construing its
pluralist opponents to be advancing such a contention (1939, ch. 2). But it
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is not necessary for any pluralist to embrace such a view. Law is the main
vehicle by which the political organization of a society is effectuated, and it
is a vital component of its economic and social organization as well. Only the
most doctrinaire devotees of laissez-faire believe that the market mechanism
of economic organization can work without the support of a legal framework,
and only utopian romantics believe that spontaneously developed customs and
conventions are sufficient to generate sociocultural organization in a large and
heterogeneous community.

The central point here is that law works as it does because it is an instrument
through which the organized few can effectively dominate the unorganized
many. Government is, of necessity, government by the few. The inference
that Hobbes took from this, however, is not logically impeccable. It does not
follow that the only alternative to unending anarchic disorder is the rule of
a singular sovereign with absolute powers. Organization, which conveys
power, may be employed as a technique in fields other than the making and
administration of law. A great weakness in Dicey’s books, both the Law of
the Constitution and Law and Public Opinion, is that he leaves such things as
the ““‘conventions of the constitution” and “‘public opinion”” in an amorphous
state, failing to recognize that they become powerful agencies in a constitu-
tional polity only when mobilized and directed through purposive institu-
tions. In a modern democratic society, the protection of the citizenry from
the abuse of state power is not only effectuated by the broad franchise and
fair elections. An equally vital element is the ability of citizens to associate
freely with others of like opinion and interest, forming institutions to supply
the power of organization.

Critics of Sovereignty

Bodin’s specification of the properties of sovereignty are secondary to his
insistence that there must be a seat of sovereign power in every stable state.
If no such seat exists, it would be otiose to discuss its properties. We have
found, however, that ascribing a definite locus to sovereignty in modern dem-
ocratic states is highly problematic, and even in the restricted domain of law,
there is little agreement as to where sovereignty is lodged. It is not surprising,
therefore, that some political scientists have suggested that the concept be
abandoned altogether. I proceed now to review, briefly, three prominent writ-
ers who have taken this stance: Henry Sidgwick, Harold Laski, and Jacques
Maritain.

Sidgwick was primarily an ethical philosopher. His Methods of Ethics (1874)
reformulated utilitarianism as a less egocentric doctrine than Bentham had
advanced, and was a dominant influence on English ethics for the next half-
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century. He wrote important books on numerous subjects, played a leading
role in the development of the Charity Organization Society (from which the
modern profession of social work stems), and pioneered the application of
scientific methods to the empirical testing of alleged psychic phenomena. His
Elements of Politics (1891,/1969) was intended, as he says in the preface, to
“expound, within a convenient compass, and in as systematic form as the
subject-matter might admit, the chief general considerations that enter into
the rational discussion of political questions in modern states.”” Sidgwick’s
“convenient compass’ extended to 650 pages, concluding with a final chap-
ter on “Sovereignty and Order.” This chapter appears to be largely an after-
thought, added perhaps after Sidgwick realized, or a reader of the manuscript
observed, that he had written what purported to be a comprehensive book
on politics without discussing a concept that many professional experts re-
garded as indispensable. Whatever the reason for its inclusion, the chapter
was, I believe, the first general attack on the doctrine of sovereignty to appear
in the literature.

Sidgwick did not call for the abandonment of the sovereignty doctrine in
so many words, but he criticized it so vigorously that it is difficult to believe
that he regarded it as serving any useful function in political analysis. He flatly
rejects the notion that the locus of sovereignty in a state can be identified by
ascertaining what body has the power to alter the law. Supremacy is a question
of political power, broadly construed, not merely the power to make new
law. But this is a very complex and difficult question, he notes, because there
are many entities besides the legal authorities that are able to exert political
power. John Austin’s simple answer will not serve. ““My view, on the con-
trary,” writes Sidgwick, ““is that in a modern constitutional State, political
power is not merely exercised at the discretion of a political superior . . . [but]
is usually distributed in a rather complex way among different bodies of in-
dividuals” (1969, 638). In a country with a ““flexible constitution’ such as
Britain, the issue becomes even more complex, for the distribution of political
power can alter without any explicit action having taken place. He enlarges
upon this in the rest of the chapter, making no attempt to suggest how the
matter might be resolved. It is evident that Sidgwick derived no political
insight from the doctrine of sovereignty and believed that attempts to locate
the seat of sovereign political authority in Britain were wasted effort.

The writer that most demands our attention as an early critic of the doctrine
of sovereignty is Harold Laski. Foremost luminary in political studies at the
London School of Economics and a leading adviser to the British Labour
Party, his influence on students and others with whom he came in personal
contact was unsurpassed by any other English political thinker of the interwar
period, and his essays and books were widely read on both sides of the At-
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lantic. His comprehensive A Grammar of Politics, first published in 1925,
went through five editions and a number of reprintings, and was used for a
long time as a textbook on political science. While yet in his early twenties,
Laski projected a series of volumes that would systematically examine various
aspects of the theory of the state in the modern world. The first of these (the
only one of the series to be completed as planned) was Studies in the Problem
of Sovereignty (1917 /1968), evidencing the central importance of that issue
in Laski’s view.*5 At the time of writing this book, Laski described himself as
a “‘pluralist.” He later rejected this label when, in the mid 1930s, he became
a committed Marxist, but this conversion did not lead him to modify any of
the strong criticisms he had made of sovereignty as a positive or normative
concept.*®

The basic point of departure for Laski’s critique of sovereignty is John
Austin’s contention that the key to the problem is the “‘habitual obedience”
of the people. The seat of sovereignty in England, claimed Austin, is Parlia-
ment, because it issues commands that are habitually obeyed. Laski points
out that the state is not the only social institution able to command obedi-
ence. This might be the case if the state were to become, as Hegel envisaged,
an ““all absorptive” unity (Laski, 1968, 1), but this is far from the case in
political communities like modern Britain and America. The citizens of such
polities retain their individual powers of judgment and do not render auto-
matic obedience to the laws passed by legislatures. Moreover, and more im-
portant, a pluralist society is one in which the independence of the individual
from the state is organized through other social institutions that command
his loyalty to a degree rivaling that of the state. Laski was especially struck by
the role of religious institutions in this respect. He devoted more than a third
of his Studies to a review of the controversy over the relation between church
and state that had punctuated nineteenth-century political thought, and a
substantial part of the remainder to similar issues.

In Laski’s view, the status of religious institutions, and the loyalty they
obviously receive from their members, clearly show that there is no such thing
as a singular locus of undivided sovereignty in a state where people are free
to form religious (and other) institutions and give their allegiance to them.

45. In the preface, Laski writes that ““the starting point [for a theory of the state] is the
belief that in such a theory, the problem of sovereignty is fundamental, and that only in
the light of its conception can any satisfactory attitude be adopted.” Laski’s later work
continued to be strongly focused on sovereignty. In the Grammar of Politics, the first
chapter after the introduction deals with this topic. The chapter is a good summary of the
views that he had developed at much greater length in the Studies.

46. On his change of political stance, see Laski’s preface and addendum to the fourth
(1937) edition of the Grammar of Politics.
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Bodin’s property of indivisibility is empirically false, and without it, the whole
doctrine of sovereignty falls apart as a useful analytical construct. It also fails
as a normative one because it cannot deal with the fact that people are so
constituted as moral beings that they regard churches and other nonstate
institutions as deserving their loyal support. The following passages may serve
to summarize Laski’s views on sovereignty:

The sovereignty of the State does not in reality differ from the power
exercised by a Church or a trade union . . . [They] are exercising a power
that differs only in degree, not in kind, from that of the State . .. The
force of a command from the State is not, therefore, bound to triumph,
and no theory is of value which would make it so. (1968, 270)

The division of power may connote a pluralistic world. It may throw to
the winds that omnicompetent State for which Hegel in Germany and
Austin in England have long and firmly stood the sponsors. (68)

The modern theory of sovereignty is . . . a theory of political organiza-
tion. It insists that there must be in every social order some single center
of ultimate reference, some power that is able to resolve disputes by
saying a last word that will be obeyed. From the political angle, such a
view . . . is of dubious correctness in fact; and it is at least probable that
it has dangerous moral consequences . . . It would be of lasting benefit

to political science if the whole concept of sovereignty were surrendered.
(44f)

Laski was not a systematic political theorist. Although he made numerous
suggestions concerning the content of a pluralist theory of the state, he did
not develop his ideas sufficiently to enable pluralism to stand as an alternative
to the doctrine of sovereignty. When he became a Marxist and embraced
Marxian economic theory (which he little understood), his basic ideas con-
cerning the state, nonstate institutions, and the autonomous individual be-
came entangled in contradictions, multiplied by his undiscriminating admi-
ration for the route to social reconstruction taken by the Soviet Union under
Josef Stalin.*”

The critiques of sovereignty by Sidgwick and Laski bear most heavily on
the Bodinian property of indivisibility. For Jacques Maritain, the fatal error

47. For critical appraisal of Laski on the issues noted here, see Cohen (1937, ch. 8); and
Sarma (1984, ch. 4). There is a clear similarity between Laski’s critique of sovereignty and
that made by J. N. Figgis in his Churches in the Modern State (1913) and by the prominent
French jurist Léon Duguit in his Les Transformations du Droit Publique (1913). Laski
translated Duguit’s book (published under the title of Law and the Modern State, 1919).
On Figgis and Duguit in respect to sovereignty, sece Ward (1928).
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in the doctrine as it had developed after Bodin was its insistence that sovereign
authority must be absolute. Maritain was one of the most distinguished
French intellectuals of the mid-twentieth century. A youthful convert to Ca-
tholicism, he became the leading, and most widely read, neo-Thomist phi-
losopher of the era. He opposed the collectivist and authoritarian tendencies
of Catholic philosophy and developed a highly individualistic social theory,
founded upon Christian principles, that defended democracy as essential to
the moral regeneration of politics. His most important book on political the-
ory was Man and the State (1951), in which he attacked the doctrine of
sovereignty as philosophically erroneous, morally pernicious, and a threat to
the development of democratic systems of government.

In the first chapter of Man and the State, Maritain lays the foundation for
his rejection of the sovereignty doctrine by advancing an ““instrumentalist™
view of the state. He rejects altogether the notion of Hegel and other idealists
that the state is “‘a kind of collective superman’ that transcends the individual
persons who are its citizens. The state, he insists, is not a “‘moral person” in
any sense; it is simply a device that the people use to service their need for
peaceful communal association. The idealists, however, are not the only ones
who have undermined this fundamental principle. In modern democracies,
the state has been elevated to transcendent status by those who deny that
there are limits to its legitimate power. “‘Power tends to increase power,” he
observes, and in the modern democratic state, like in the government of the
church, there are strong incentives for those in authority to enlarge their
domains without limit. Since the French Revolution, the state has become
identified with the nation, and with the people considered as a whole, a no-
tion that ascribes to it the property of transcendence, which in older times
was attributed to monarchs. “That concept of the State,” he declares, “‘has
forced democracies into intolerable self-contradictions” justifying totalitari-
anism as effectively, or more so, than have the philosophies of Fascism, Na-
zism, and Russian communism. Maritain does not argue for a minimal state,
for the institution has important work to do in promoting social justice. ‘“The
problem,” he says, “is to distinguish the normal progress of the State, from
the false notions, connected with the concept of sovereignty, which prey upon
it” (1951, 12-23).

Maritain opens the following chapter, “On Sovereignty,”” by observing that
“no concept has raised so many conflicting issues and involved nineteenth
Century jurists and political theorists in so desperate a maze as the concept
of Sovereignty.” If the concept is subjected to philosophical analysis, it be-
comes clear that the notion of absolute authority is inadmissible. Only God,
who stands above the human polity, has such a property. All human govern-
ments are part of the polity they govern, and even if they are not practically

Copyright © 1999 The President and Fellows of Harvard College



58 Controlling the State

limited in what they may do, they are morally bound by divine and natural
law. Bodin recognized this, Maritain points out, but modern supporters of
the sovereignty doctrine have failed to do so. The doctrine of popular sov-
ereignty has been especially pernicious, in Maritain’s view, because it converts
the valid proposition that the people have the right to determine how they
shall be governed into the notion that the state, which is really only their
instrument, is a moral entity . se, outside the polity and ruling it “from
above.” It was Rousseau, with his doctrine of the general will, who infected
democracy with this philosophic error. The state is, indeed, the highest au-
thority in the polity, but describing it as “‘sovereign” carries the ineradicable
connotation, due to the provenance of the term, that it is like unto God.
“The two concepts of Sovereignty and Absolutism,” writes Maritain in con-
cluding this chapter, “have been forged on the same anvil. They must be
scrapped together.”

In the modern literature, one encounters numerous other expressions of
the view that the concept of sovereignty is unserviceable to political science,*3
but so far as I know, no one has developed a critique of it that goes beyond
what one finds in Sidgwick, Laski, and Maritain. Other writers have come to
its defense; some by embracing the full doctrine of sovereignty, little altered
from the formulation that Bodin had provided—others by contending that
it can be rescued as a serviceable conceptual instrument in political science
by relieving it of much of its Bodinian freight.** The central weakness in the
attack on sovereignty reviewed earlier is that its protagonists failed to develop
an alternative to sovereignty as a heuristic concept. The basic lines of such an
alternative were only suggested by Sidgwick’s and Laski’s pluralistic concep-
tion of society.

W. J. Stankiewicz observes that criticism of the doctrine of sovereignty
derives basically from the fact that the notion of a supreme authority cannot
be fitted into the theory of democracy, or of constitutionalism (1969, 35).
But he does not share the critics” conclusion that the concept of sovereignty
must therefore be abandoned. On the contrary, Stankiewicz defends it, on
heuristic grounds, as an integrating concept that makes possible the empirical
study of politics in a society in which there are many kinds of power. More-

48. Some references: Bryce (1901, 503f.); Ward (1928, 178); Beinart (1952, 102);
Marshall (1954, 209); Crick (1968, 81); and Benn (1969, 85).

49. See, c.g., Mcllwain (1939); Schmitt (1985); Hinsley (1986); and the articles by
Wilks, Simon, Middleton, and especially the editor’s introductory essay, in Stankiewicz
(1969). The most penetrating and thorough examination of the concept of sovereignty I
have encountered is Rees (1950) which is reprinted in Stankiewicz (1969). Rees concludes
that the great faults in the concept of sovereignty can be repaired, but only at the cost of
making it an excruciatingly complex notion.
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over, he contends, the concept of sovereignty not only makes plain what is
meant by ““‘power,” but also renders meaningful and serves to integrate other
terms that are essential in political discourse, such as “‘community, obligation,
legitimacy, authority, state, government, and constitution” (298). This is a
bold claim and, if sustained, would compel one to regard sovereignty, in
essentially its Bodinian form, as the most fundamental instrumental concept
in empirical political science.

Observation of research practice in political science, however, fails to sus-
tain this contention. With respect to democratic countries, the dominant
agenda of professional political analysis consists of the examination of the
various institutions that influence the formation of public policy, their inter-
action, and the changes that take place in the weight of their influence. A
pluralist structure of political power is assumed as obvious, without specific
recognition. Even scholars who assert that identifying the locus of sovereignty
is essential to the study of a polity make little or no use of it when they come
to empirical analysis.5°

In the remainder of this book, I shall examine the history of constitutional
government since its origin in ancient Athens. It will appear that the diverse
cases reviewed share a common factor: the distribution of power among mul-
tiple political institutions. I shall argue that the operational dynamics of their
governmental systems is rendered intelligible by construing them in terms of
the countervailance model of political organization.

50. Some modern authors defend Bodinian sovereignty as a purely analytic proposition.
See, e.g., Wilks (1969, 200f.) for an attempt to sustain it by an exercise in modus ponens
logic.
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The English word “‘democracy” translates the Greek demokratia, which de-

b

rives from demos, “‘the people,”” and kratos, rule or authority. Literally, it
would seem to mean government of the people by themselves. Because this
is an impossible method of governance, even in a relatively small city like
ancient Athens, the term is likely to mislead, as one can see from its use in
the political discourse of our own time. But we do not have a better term to
refer generically to political systems in which there is free and widespread
participation in government by the citizenry. It is in this broad sense that I
use “democracy” here, as elsewhere in this book.!

The beginning of a regime of democratic government in Athens cannot be
dated precisely because it was not initiated by a singular event, but through
a series of constitutional reforms that took place over a lengthy period. Some
historians regard the reforms introduced by Solon in 594 B.C. (henceforth in
this chapter “B.C.” will be taken as understood, where appropriate) as its
beginning, others the reforms of Kleisthenes in 508, while still others point
out that important elements of the political system were not in existence
before the reforms of Ephialtes in 461. The end of the Athenian democracy
is more distinct because it did not gradually degenerate, as republican Rome
did, from indigenous difficulties, but was overwhelmed by the superior mili-
tary force of Macedon, in 338. The Athenian democracy lasted (with a few
brief interruptions) for roughly two centuries—long enough to qualify as
more than a transitory experiment in democratic government.

Even before Solon, Athens had become the largest and most powerful city
in Greece, dominating the whole of Attica, a region of about a thousand square
miles. Subsequently, it embarked on a policy of territorial conquest and assem-
bled a large empire, with dependencies around the whole coast of the Aegean
Sea, and westward, in Sicily and southern Italy. When one speaks of the political
system of Athens, it was, indeed a city-state whose boundaries did not go be-
yond Attica, at most, but one must bear in mind that its government had to

1. On the evolution of the term in classical Greece, see Hansen (1991, 67f.).
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administer an extensive colonial region and defend its hegemony there in al-
most constant warfare. The empire provided Athens with alarge flow of wealth,
but the city would not have been able to maintain its hold on it for as long as
it did without an efficient system of home government.

The imperial achievements of Athens are impressive as signifying a powerful
state, but more impressive still, and totally unprecedented, was the intellectual
and cultural efflorescence that took place there during the democratic era.
Names that are familiar more than two millennia later include not only the
great philosophers Plato and Aristotle, but numerous others: the historians
Herodotus and Thucidides; the dramatists Aeschylus, Aristophanes, Sopho-
cles, and Euripides; the sculptors Praxiteles and Policlitus. And, of course,
there are many whose creations we admire but whose names are lost: the
sculptors whose works were copied by the Romans; the architects whose
buildings still survive; and, judging from the enormous amount of Attican
red-figure pottery in European and American museums, scores of talented
artists. Athens was a city in which independently minded intellectuals were
able to flourish—a society sufficiently stable, secure, and confident to tolerate
philosophers, historians, and playwrights who scorned its political system and
derided its political leaders.

The influence of Greek thought and political practice was a significant fac-
tor in the almost contemporaneous development of the Roman Republic, but
it would be inaccurate to say that, either directly or via Rome, Greece exerted
a continuous influence upon the history of the West. Indeed, that influence
was suppressed, almost to the point of extinction, during the many centuries
that elapsed between the beginning of the Christian era and the late Middle
Ages. With the rediscovery, editing, and translation of ancient texts, Greek
philosophical, scientific, and political ideas became distinctive properties of
Western civilization. We might note the following as “Hellenistic’” features
of modern constitutional democracy (without undertaking to determine what
was inherited and what was indigenous):

1. A secular and utilitarian view of government as an instrument for making
collective choices on matters of general interest.?

2. The increasing secularization of Greek thought in the fifth and fourth centuries is
stressed by Ostwald (1986, chs. 2 and 3). The ancient dominance of religion, and the
religious authorities, was replaced by, or at least subordinated to, the secular authority of
the state. The greek term nomos, which had meant divinely mandated laws of conduct, came
to refer, in respect of constraints on personal behavior, to the ordinances of the state. More
broadly significant for the Western intellect, #omos also began to acquire the connotation
of “laws of nature,” signifying a shift from theology to “‘natural philosophy” as the modus
for explaining worldly phenomena.
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2. The concept of an entrenched constitutional order, which, though a
fixed feature of political organization, can nevertheless be changed to
adapt to new circumstances.

3. The participation of a wide spectrum of the citizenry in the process of
lawmaking.

4. A polity in which “public opinion” plays a continuous role, not
restricted to explicit acts of formal legislation.

5. The rule of law in two senses: that the law of the state applies to all
citizens without exemption, and that the power of the state must be
exercised through established formal procedures.

6. A system of justice in which individual citizens can plead cases before
independent courts that have the authority to make binding decisions.

7. An institutional structure that constrains the ability of state officials to
exercise their power arbitrarily.

When we add to these political elements the more general characteristics of
the modern mentalité that derive from the Greek philosophers and historians
of the fifth and fourth centuries—secularism, rationalism, and empiricism—
it is evident that the foundations of Western civilization are inadequately
described as “‘Judaeo-Christian” without adding ““‘Hellenistic.”

One cannot complain that the intellectual, cultural, and political achieve-
ments of classical Greece have gone unrecognized. On the contrary, no phil-
osophical texts have been, and continue to be, examined more intensively
and more widely than those of Plato and Aristotle; and works of the great
Athenian dramatists have not only been objects of scholarly study but are also
still frequently performed on the Western stage. Nor can one contend that
Athens has received insufficient credit as the fons et o7igo of political democ-
racy. But the common understanding of Athens in that role is highly unsat-
isfactory. The Athenians are frequently depicted as meeting together peri-
odically in an open forum to consider and determine all matters of state. Such
a view of political organization might be credited if one is speaking of small
self-contained communities, like the towns of early New England. But to
regard such a system as working effectively in fourth-century Athens, with
some 40,000 men eligible to attend an assembly to determine civil and mili-
tary policy and administer a large empire as well as local affairs, defies rational
belief.? In fact, the Athenian system of government was much more complex.
But detailed knowledge of its institutional structure and functions is quite

3. The figure of 40,000 adult male citizens is a “ball-park” estimate. Hansen says that
in the time of Pericles (d. 429) the number was about 60,000, but declined to about
30,000, largely as a result of losses in warfare, a century later (1991, 55).
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recent; only in the past half-century have historians been able to construct a
systematic picture of it, and some important details still remain unclear.*

The main reason is that, with one exception, the surviving Greek texts
provide only bits and pieces of information. Historians have had to resort
even to oblique comments put into the mouths of characters by Athenian
playwrights, and to the iconography of coins and medallions to furnish im-
portant facts.’ The exception, a comprehensive review of the Athenian po-
litical system and its historical development, is ““Aristotle’s” Athenaion Poli-
tezn (Athenian Constitution, 1984). In addition to his other intellectual
achievements, Aristotle initiated the empirical study of comparative govern-
ment. Sometime after 335, he set his students to work compiling descriptions
of all known political systems. Reports on more than 150 polities were com-
piled, one of them on Athens (Davidson, 1992). Of these documents, only
the Athenaion Politein has survived. Judging from references to it by writers
such as Plutarch, it was well known at least as late as the second century A.D.,
but it was subsequently lost, and only came to light again in 1891 when an
incomplete copy, written on the obverse of a first-century A.D. statement of
financial accounts, was discovered during the excavation of an ancient rubbish
dump in Egypt (Rhodes, 1984, 11; Murray, 1994, 3). On some matters it is
rich in detail, but on others that are vital it offers no information, and some
modern scholars regard it as seriously misleading in certain respects (see, e.g.,
Hansen, 1991, 49f.).° Nevertheless, the Athenaion Politein, and the intense
scholarly work on other sources of the past few decades, has generated broad
agreement among historians as to the institutional structure of the Athenian
political system, though not, as one might perhaps expect, its theoretical
interpretation.

Constitutional Development

Even as early as the late seventh century, some of the institutions and practices
that were to form essential parts of the Athenian political system were in place.
The Athenaion reports that ““‘under Draco . . . laws were written out for the
first time,”” and that by his ordinances of 621-620 a council of 400 called
the Areopagus was established, members of which were chosen by lot from

4. Hansen (1991) is the most complete account of the Athenian system of government
now available.

5. On the materials that are available for a study of the Athenian political system, see
Hansen (1991, ch. 2), and Davies (1993, 214f).

6. The English translator of the Athenaion Politeia, P. J. Rhodes, concludes from internal
evidence that it was not written by Aristotle himself (1984, 33f.). This view is shared by
most scholars, but it is usually cited under Aristotle’s name.
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the small class of large landowners who were authorized to bear arms. But
the common people had no political rights and, writes the author, ““the harsh-
est and bitterest aspect of the constitution for the masses was their enslave-
ment . . . there was nothing in which they had a share.”” The reforms of Solon
(a half-century later) constituted “‘the change that brought about the origin
of the democracy” (“‘Aristotle,” 1984, 43, 45, 86).

Solon replaced Draco’s law code by one of his own. Debt bondage, which
in effect had made slaves of the poorest citizens, was abolished by forbidding
loans on the security of one’s person. Four classes of citizens were established,
based on the produce of one’s land. Though the lowest of these could not
hold office, they could attend meetings of an assembly at which affairs of state
were considered.” Perhaps the most important of Solon’s reforms was to
deprive the Areopagus of much of its judicial power by creating a system of
law courts, with juries composed of men from all classes. These juries, among
other things, could adjudicate charges of unjust treatment by officials (“‘Ar-
istotle,” 1984, 48f.; Ostwald, 1986, 14f., 67; Hornblower, 1992, 4f.).8

Ostwald claims that “Solon’s measures were accepted by both sides”
(1986, 175), but the Athenaion contends that both rich and poor were dis-
satisfied: the former because they had expected him to sustain, and even
increase, their power; the latter because they ‘“‘thought that he would carry
out a complete redistribution of property” (“‘Aristotle,” 1984, 51). At any
rate, civil quietude did not ensue. Peisistratus attempted to seize power on
three occasions and, in 546, finally succeeded in establishing a personal dic-
tatorship that was not ended until his successor was deposed thirty-six years
later.® During this period, however, the Solonic reforms were not rescinded,
and when Kleisthenes achieved political leadership in 507 with the support
of the general populace and the army, he instituted additional constitutional
changes that definitely set Athens on the route to democratic government
(Rhodes, 1984, 55; Farrar, 1988, 21; Stockton, 1990, 21f.).

Kleisthenes established a new system of tribal organization. Every Athenian

7. For a discussion of the significance of the Solonic class structure, see Hansen (1991,
43-46). By the fourth century, restrictions on office holding by the lowest class had become
a dead letter (88, 107t.).

8. Stockton regards Solon’s greatest contribution as the setting down in writing of the
rules of governance. Whether or not he made truly significant reforms, “‘from his day
forward the rules were defined and visible and hence capable of being used as an objective
check . . . In that respect, Solon had a just claim to be regarded as the father of Athenian
liberties, and struck a heavy blow at a traditional ruling class which had not hitherto been
cabined, cribbed, and confined by published rules” (1990, 20).

9. Peisistratus is more favorably remembered by intellectual historians as having spon-
sored the collection, in writing, of the Homeric epics, the first of the great literary works
of the West to be embodied in “‘hard copy.”
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citizen was made a member of one of ten tribes based on his residence, like
modern political constituencies. The Areopagus continued to exist, but a new
Council of Five Hundred was created, which served as an organizing com-
mittee to prepare the agenda for meetings of the Assembly, which all citizens
were entitled to attend. There were nine senior officials, the Archons, who
supervised the day-to-day administration of the state. Decision-making re-
mained in the hands of the wealthy, and the archonships and other major
magistracies continued to be held exclusively by the nobility, but the creation
of the Council of Five Hundred and the corresponding reduction in the role
of the Areopagus were important movements in the direction of popular
government. The Assembly became more effective as a policy-determining
institution, and the fact that Kleisthenes had introduced his constitutional
changes via Assembly approval established a precedent that made it thence-
forth the recognized lawmaking body, under whose statutes the Archons and
lesser officials had to function (Ostwald, 1986, 24; Stockton, 1990, 25f.;
Hornblower, 1992, 8).

The constitutional reforms of Ephialtes (462) are more difficult to specify
than those of Solon and Kleisthenes because they consisted of incremental
changes in practice rather than discrete alterations in the institutional struc-
ture of Athenian government. Their effect was to reduce still further the
power of the Archons and the political role of the Areopagus, through which
the exclusive class of aristocratic families had maintained their political dom-
inance; to increase further the effectiveness of the Assembly and the Council;
to enlarge the role of the jury courts in matters of state; and to widen the
participation of the citizenry in these central organs of government (Farrar,
1988, 22). At the end of the fifth century the Athenian code of laws was
revised and systematized, thus making the binding power of law on the ac-
tivities of state officials more certain and easier to apply. Historians agree that
during the period from Ephialtes to the city’s conquest by Philip of Macedon,
Athenian democracy had its fullest development. It is often called the “‘Age
of Pericles,” after the political leader (from 443 to 429) who initiated further
important changes in political practice, used state funds to support impressive
public ceremonials and entertainments as well as the construction of mag-
nificent buildings, and in other ways aimed to make Athens the cultural center
of the civilized world.

This great era of the first democratic state in history was interrupted on
two occasions. Class conflict had not ceased to exist, and in 411 the aristocrats
engineered a successful coup that established an oligarchy—the rule of ““The
Four Hundred,” a term that is still used in some societies to refer to a pre-
tentious social and economic elite. The new regime was short-lived, however,
and the democracy was restored within a few months. When the Pelopon-
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nesian War finally ended in 404 with Athens’s capitulation, the victorious
Spartan commander established a new government, which subsequently be-
came known as the rule of the “Thirty Tyrants.”” At first, according to the
Athenaion, the Thirty ““were moderate towards the citizens, and pretended
that their aim was the traditional constitution . . . But when they had firmer
hold on the city they left none of the citizens alone, but put to death those
who were outstanding in their wealth, birth or reputation, cunningly remov-
ing those whom they had cause to fear and whose property they wanted to
plunder” (“‘Aristotle,”” 1984, 80). Despite their cunning, however, the Thirty
were overthrown within a year and the democracy restored.'® These episodes
show, more than anything else could, how firmly established and widely sup-
ported the democratic constitution had become. Even after the debacle of
338, with their city garrisoned by Macedonian troops, the Athenians did not
abandon hope that their political system might be restored. When news was
received in 323 of the death of Alexander, they rose in revolt under the
leadership of the great orator Demosthenes, but to no avail; “the Glory that
was Greece’ was over.!!

The Athenian Political System

In writing, as I have, of Athens as a ‘““democracy” with the demos occupying
positions of political power, one must not lose sight of the fact that, even at
its fullest development, participation in politics was reserved to male citizens
over the age of eighteen (thirty was the minimum age for holding state of-
fice). Women and slaves were excluded. Moreover, “citizenship” was strictly
defined to include only persons born of parents who were both Athenian
citizens. The total population of fourth-century Attica was perhaps as high
as 300,000, a third of whom were slaves. Less than 15 percent had the right
to attend the Assembly. Even without taking into account inhabitants of the
subject territories, the Athenian political system was government of the many

10. Hansen contends that the political system was significantly altered in the course of
being restored in 403 and that the high period of Athenian democracy described by most
historians only applies the to last sixty-five years of Athens’s independent political existence
(1991, 21f.).

11. For more than a half-century after the unsuccessful revolt, writes Finley, “‘there was
still a remarkably strong drive to restore the old political way of life, and enough leaders
willing to make a go of it. The old institutions and methods kept coming back to life. But
superior power told: Macedonian garrisons in Athens and armies swirling about and in the
areca made the decisions in the end . . . After 261 B.C. Athens permanently entered the ranks
of the subject city-states with paltry politics, the victim of superior force” (1983, 117).
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by the few (Hansen, 1991, 90-94; see also Finley, 1983, 59; Farrar, 1988,
6; Davies, 1993, 23).12

Before proceeding to examine the institutional structure and functional
dynamics of the Athenian political system, I should also note that much of
the income of Athens was derived from sources other than the productive
effort of Athenian citizens. Rich silver mines in southeast Attica, owned by
the state and worked by slaves, provided the wherewithal for Athens to build
the navy that enabled it to conquer an empire (Finley, 1983, 16). The empire,
in turn, produced revenue from tribute, the sale of slaves, ransoms, and so
forth (Stockton, 1990, 185f.). Only the richest Athenians were subject to
regular taxation (Hansen, 1991, 108, 112). Common employment, even of
a skilled sort, was not held in high esteem by Athenians, and a large propor-
tion of the citizenry were state employees or were supported in other ways
from the public purse, while slaves did most of the work.!? Participation in
politics takes time, and the Athenians were able to engage themselves in gov-
ernment at least in part because the pressure to earn a living was not as great
as most people, even those in wealthy “‘developed” societies, find it to be
today (Stockton, 1990, 17f.; Hornblower, 1992, 4; Finer, 1997, 363). It
remains an open question whether a political system like Athens’s “democ-
racy”’ can function without slavery and foreign exploitation. At any rate, we
must be cautious in determining what general political lessons can be learned
from the Athenian democracy.

The centerpiece of the Athenian political system was the Assembly (ekkle-
sin).** It normally met on four nonconsecutive days in each month (thirty-
six days) of the Athenian calendar, perhaps more frequently in times of emer-
gency. The meeting site was the Pnyx, a hill near the Agora, the city’s central
market place. Six thousand constituted a quorum. A stipend equivalent to
about a half-day’s wages was paid to those who attended, and apparently there
was little difficulty in achieving a quorum—though there are some reports of
officials ““driving”” citizens to the Pnyx from the Agora (Hansen, 1991, 5).
Because the number qualified to attend was many times the quorum, and the
total capacity of the Pnyx was much too small to accommodate all of them,

12. For a good brief description of Athenian government, see Finer (1997, 34f.).

13. There was also at least the rudiments of a welfare system. The Athenaion records
that “there is a law which prescribes that men who possess less than three minas and are
so maimed in their bodies that they cannot do any work are to be scrutinized by the council
and given a public maintenance grant of two obols a day” (““‘Aristotle,”” 1984, 95; see also
Hansen, 1991, 98f.).

14. The secondary literature on Athens makes little effort to accommodate the nonpro-
fessional reader. Greek terms (sometimes in Greek lettering) are often given for institutions
and practices without their English equivalents, and in a few cases, I have had to invent
such equivalents myself. There is a useful glossary of Greek terms in Hansen (1991, 348f.).
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the composition of the Assembly would have been different at each meeting,
undoubtedly affected by its agenda, which was announced several days in
advance. Anyone in attendance had the right to speak, but discussion was
limited to the items placed on the day’s agenda by the Council. The meetings
were usually over by midday, or shortly thereafter, and items of business could
not normally be postponed for decision from one meeting to the next (Finley,
1962, 10f.; Stockton, 1990, 67-84; Hansen, 1991, 167f.). Decisions were
made by majority vote, indicated by a show of hands. A specific decree passed
by the Assembly was final, but if a proposal were adopted that involved a
general change in law, it had also to be approved by a body known as the
Nomothetai. This institution was constituted by lot, separately for each meet-
ing of the Assembly, from among th